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The Constitutional Perspective of
Administrative Law in Pakistan

Prof. Dr. Dil Muhammad*

Constitutional History of Pakistan

Pakistan emerged on the world map, as an independent state, on 14th
August, 1947. Prior to 1947, it formed part of British India which was a
colony under the East India Company and later under the British Crown.
The East India Company which was established in 1600 started its business
in India in 1613 by establishing a factory at Surat. By 1643 they were
established on the east coast at Masulipatam and Madras, with a factory up
the Hoogli river for the Bengal traffic.®). The profits were enormous and so
was the company’s influence in the area. From the purchase of Zamindari
rights, in three villages of Bengal in 1698, to the annexation of Punjab and
Sindh during the middle of 19th century, it was a long and unscrupulous
march which brought the whole of India under the political control of the

East India Company.

After the unsuccessful War of Independence (1857) which the
Englishmen preferred to term as the “Mutiny” or the Soldiers” Revolt, the
British Government assumed the direct control of the Subcontinent in 1858
and thereafter ruled it for about a century. Starting with the Government of
India Act, 1858, various constitutional instruments were enacted by the
British Parliament.® The last such enactment was the Government of India
Act, 1935. The Indian Independence Act, 1947, the legal instrument which
brought an end to the colonial rule, continued the existing constitutional
set up with necessary modifications.

The first constitution was enacted in 1956 but it was a short lived
Constitution.® President Iskander Mirza abrogated the Constitution in 1958
and, imposed martial law throughout the country and, a few weeks later,
the Supreme Court of Pakistan declared this change valid in the historic
but controversial case of State v. Dosso.?). The President appointed the

*  Professor of Law, Principal, University Law College, University of the Punjab, Lahore.
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f, General Muhammad Ayub Khan, as the Chief
Martial Law Administrator, who a few days later, deposed the Presidepy

F a If assumed that high office.® Thereafter, he ruled the country
‘icil?lcciulll&l;l?;fautal law for about three and half years and ?r()mulgated anew
constitution in March 1962. Ayub Khan Cﬂl.ﬂl"llf‘d as l resident under the
new constitution which established a prt.?mdvntm‘l .‘iyw.s’t‘vm (>.f gOvVernment
in the country. Towards the end of 1968 dlsturbam_(?s Stdl’tf‘.d-ln ther_ country
and in March 1969 President Ayub Khar*f remgned his ()ff:(:ff. The
Commander-in-Chief, General Yahya Khan, did nqt allow the constitution
to run its course and stepped in to assume thg 0ff1cej of the President. H.
abrogated the Constitution and imposed martla.l law in the country. Under
his martal law regime the elections wee held in 1970, bgt the transfer of
power to the elected representatives brought ab(?ut a serious Fonﬂict, and
after a bloody civil war and foreign intervention the province of East

Pakistan became independent as Bangladesh.

Commander—in-Chle

The civil government was established over the West Pakistan in 1971
and Mr. Z.A. Bhutto, as leader of the majority party in West Pakistan, took
over the control of the government as President and Martial Law
Administrator. An Interim Constitution, which was promulgated in April,
1972, brought an end to the martial law.® The permanent Constitution was
enacted in 1973 and worked well for a few years.

The first general elections under this Constitution were held in March,
1977. The ruling party won a landslide victory but the opposition parties
refuse;d toaccept the results and alleged that the same were obtained through
massive rigging. A country wide agitation was started by the opposition
which caused enormous loss to the lives and properties of the citizens. The
government Fook all possible measures and even proclaimed martial law
H;t};e fe‘.N major cities but all went in vain. The end result was the overthrow
;)IS:) erg“iﬂ,lan government by the Army Chief, General Ziaul Haq, who
- aIZ; ofﬂ alfsrfgi ma(itlal lavY. The.e constitution was not abrogated this tim_e,
by the Sugremfén ed: This action of the Army Chief was declared valid
he ruled the cou t(;;lftthlrlz)seﬁum Nusmt Bhutto v. Chief of Army Staff,” and

gh martial law for eight years,

~ The next general ele
revived after substantj

established and the mar

Clti()ns were held in 1985, the Constitution W2
al amendments, a civilian government wa3

tial law was lifted towards the end of 1985 Th
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amendments were ratified by the new Parliament by the Constitution
(Elghth) Amendment Act, 1985, Some of the important features of the
present constitution which are relevant in the context of administrative law
are briefly discussed here,

Rule of Law

Pakistan appears to be the only Commonwealth country which
provides a constitutional guarantee of rule of law. Introduced in Article 2
of the 1962 Constitution, this guarantee is now available under Article 4 of
the present Constitution, which is enforceable through the constitutional
jurisdiction of the High Courts under Article 199. Article 4 provides:

1)  to enjoy the protection of law and to be treated in accordance with
law is the inalienable right of every citizen, wherever he may be, and
of every other person for the time being within Pakistan.

13

in particular.

a) no action detrimental to the life, liberty, body, reputation or
property of any person shall be taken except in accordance with

law.

b)  no person shall be prevented from or be hindered in doing that
which is not prohibited by law; and

c)  no person shall be compelled to do that which the law does not
required him to do.

Moreover, Article 5 makes obedience to law and the Constitution “an
inviolable obligation of every citizen wherever he may be and every other
person for the time being within Pakistan”,

Fundamental Rights

All the Constitutions of Pakistan have provided some basic rights to
the people. The present Constitution contains a list of Fundamental Rights

which includes freedoms of speech,® religion,® movement,®? assembly®)

and association.®? There are also provisions for the protection against
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- \ Al l\) ‘1) . \
arbitrary arrest and dele nbion, S retrospective punishiment, ™ self
. . . . \ 144 v Iy 1 ’
incrimination and doubl punishment ™ The g b to eqaality before law
or the equal protection of Taw is also protected by the Conatitation 0o e
froedom of trade, business and professont and the freedom 1o quire
. . . welo M o ofve ‘ !
hﬂld ﬂnd dl.‘\l‘ﬂ»‘ﬂ\ 0] .}HUIN ||\ RN j',l\" I‘I"' llllll!l (l lll(i‘t‘t 1oy /.\||')/ l,\W
‘\\'hi\‘h iS in \‘01\“1\‘1 \\'llh llll‘ [ulllldnlm‘lll.\l |\|)v'|||q 15 vord (o e crlent Of 11
repugnancy.t” Some of these rights canbe saspended by the deciation of
emeTgency while the remedies for the enforcement of other ity can e
3 . J ' LFTPRYSY ' (: J .
suspended during the emergency by a Presidential order to that effecy oo
The Supreme Court® and the High Courts?) are vested with the
power to issue necessary orders for the enforcement of these Fundamental

Rights.
Principles of Policy

The Constitution has outlined a few principles of policy, and makes it
the responsibility of every organ and authority of state to act according to
these principles in so far as they relate to the functions of an organ or
authority. Although, these principles are not enforceable through the Courts,
yet the government cannot altogether ignore them. Article 29(3) makes it
incumbent on the President and every provincial Governor to lay before
the National Assembly and the Provincial Assembly, respectively, a report
on the observance or implementation of these principles. This clause also
ensures the making of provisions in rules of procedure of the Assemblies
for the discussion on such reports. These principles are enumerated 1n
chapter 2 of Part-II covering Articles 38-40. Some of these principles,
enumerated below, have significant relevance in the present context.

Article 37 provides for the promotion of social justice and eradication
of social evils. Under this Article the state is required to:

a)  promote, with special care, the educational and economic
interests of backward classes or areas;

b)  remove illiteracy and provide free an compulsory secondary
education within minimum possible period;

¢)  make technical and professional education generally available

4
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and higher b .
gher education equally accessible to all on the basis of merit;

d) ensure Ino,\'ponsivp and t‘X]H'(lilimm i”’*““")

e)  make provision for securing just and humane conditions of work
ensuring that children and women are not employed in vocations
unsuited to theirage or sex, and for maternity benefits for women
in employment; |

f)  enable the people of different arcas, through education, training,
agricultural and industrial development and other methods, t;)
participate fully in all forms of national activities including
employment in the service of Pakistan; )

g)  prevent prostitution, gambling and taking of injurious drugs,
printing, publications, circulation and display of obscene
literature and advertisements; and

h) decentralize the Government administration so as to facilitate
expeditious disposal of its business to meet the convenience and
requirements of the public.

Similarly, Article 38 provides for promotion of social and economic
well-being of the people, and enjoins the state to: (1) “Secure the well-being
of the people, irrespective of sex, caste, creed or race, by raising their standard
of living, by preventing the concentration of wealth and means of production
and distribution in the hands of a few to the detriment of general interest
and by ensuring equitable adjustment of rights between e‘rrlmplo_vers'agd
employees, and landlords and tenants; (2) provide for all citizens, within
the available resources of the country, facilities for work and adequate

livelihood with reasonable rest and leisure; (3) provide for all persons
service of Pakistan or otherwise, social security by

employed in the : el et iy 1
(4) provide basic nece ssities

compulsory social insurance or other means; b e
of life, such as food, clothing, housing, education and medic al relief, for a
such citizens, irrespective of sex, caste, creed or race, as are pcrl‘nzm‘e‘nlt(ly or
temporarily unable to earn their livelih()()q on accm'mt (.)f 1an 1rn;1t)//,.sllc nessf
or unemployment and (5) reduce disparity .m the income anc eglmr'lgs of
individuals, including persons in the various classes of the Service o

Pakistan”.
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jrective pl-inciples are being implemented ang oth
nented as soon as the resources allow it. Thig Proc:rs
at expansion in the administrative process Which Ss,
or indirectly, affocts the vz,}hml’)ln rights of the people, T;\n
resulting situation, thus, poses ll‘f‘ “l”“""f-“":'f 'h”W to protect the righg ai
interests of the pcople from the. encroachments of the expandin
bjectives explained above have to be achieveq withi
gal boundaries. The courts and other C(mtrr)lljnn
protecting role, and in this perspectiye rhE
law have great significance. CE

Some of these d
will have to be imple1
inevitably, leads to g1¢
turn, directly

bureaucracy? These ©
the constitutional and the le
institutions are playing the
principles of administrative

Economic Regulation

The freedom of trade business and profession is not sufficient],
guaranteed though it is included in the list of fundamental rights. Article

18 allows the state intervention in:

1)  the regulation of any trade or profession by a licensing system;
or

2)  the regulation of trade, commerce or industry in the interest of
free competition therein; or '

3)  the carrying on by the Federal Government or a Provincial
Government, or by a corporation controlled by any such
government, of any trade, business, industry or service, to the
exclusion, complete or partial, of other persons.

though

Again, the property rights are guaranteed to a limited extent Al e
r take

?éifi:ji I:?r;}fmsr;sv th?t no property shall be compulsorily acquireq 0 e

which Providles f Sora pUth.purpOSer and save by the quthority © .

compensation OrOI: compensation thereof and either fixes the ax.nour;1 o

compensation is tObEECl_fles t‘be principles on and the manner ! Ly e

of any Comper’u’%atior:3 determined and given, yet the adequacy O* other®

thereof, cannot be callljer((i) \i,:«,ded ff)f by.any law, or determined in P4
question in any court.

rsuance

S
imilarly, under Article 24 ct to any

law relating to: (3) the property rights are subje
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a)  compulsory acquisition or laking, possession of any property for
preventing danger to life, property or public health; or

b) taking overof any property which has been acquired by, or come
into the possession of, any person by any unfair means, or in
any manner, contrary to law; or

¢)  taking over of the management of any property by the State for
a limited period, either in the public interest or in order to secure
the proper management of the property, or for the benefit of its
owner; or

d) acquisition of any class of property for the purpose of providing
education and medical aid to all or any specified class of citizens;
or providing housing and public facilities and services such as
roads, water supply, sewerage, gas and electric power to all or
any specified class of citizens; or providing maintenance to those
who, on account of unemployment, sickness, infirmity or old
age, are unable to maintain themselves.

Article 253 allows the Parliament to make law for: (a) prescribing the
maximum limits as to property or any class thereof which may be owned,
held, possessed or controlled by any person; and (b) declaring that any
trade, business, industry or service specified in such law shall be carried on
or owned, to the exclusion, complete or partial, of other persons, by the
Federal Government or a Provincial Government, or by a corporation
controlled by any such governments.

System of the Government

The present constitution, like all its predecessor constitution, provides
for a quasi-federal system of government. Separate executives and
legislatures are provided at the federal and the provincial levels, but there
is no bifurcation in the judiciary. The powers are distributed between the
Federal and the Provincial Governments.® A large Federal List enumerates
important powers of defense, external affairs, foreign trade, currency,
income tax, weights and measures, communications, post offices, nuclear
energy, shipping and aircrafts, etc. The federal legislature (Parliament) has
the exclusive power to make laws on the subjects contained in this list and

7
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the executive authority of the federal executive extends to all such matters,

A concurrent list 18 |
cislatures can make laws on the subject in this hist, with the
\\

also provided and both the Parliament as well as the

provincial le
proviso that in case of conflict between the federal and the provincial Taw,
the federal law shall prevail.
under the control of the provin
disturbed during the periods ot emergency declared under Article 292 and

234

CO The remaining subjects are exclusively placed
S, ] {(“-\'(‘\/’(\r, ll‘(‘ Il‘(l"].l‘l IH 1y I}’l" 19 "‘“V"r"]y

The Constitution envisages a parliamentary system of government
hased on the Westminister model. The President is the head of the state,
who is required generally to acton the advice of the Prime Minister and the
Cabinet.® He is elected by the members of Parliament and Provincial
Assemblies. The Prime Minister is the leader of majority party or parties, in
the National Assembly which is a directly elected house of the Parliament.
The cabinet is responsible to the National Assembly® and the Assembly
can replace the executive by passing a vote of no-confidence against the
Prime Minister.®” The Senate, which is the upper house of the Parliament
and has an equal share in the legislative powers except the money bills,
does not have any direct control over the Federal Government. A similar
svstem is provided at the provincial level, as well. The Governor, who 1s
the head of the province, is appointed by the President and acts on the
advice of the Chief Minister,® a nominee of the Provincial Assembly.

Judicial Review

The Constitution does not expressly provide for judicial review of the
legislation. But it is clearly implied in some provisions of the constitution.*”

The High Courts are, however, expressly invested with the power to
review the administrative actions and make necessary orders to correct the
illegalities.® They have the powers to issue various orders similar to the
English prerogative writs of prohibition, mandamus, certiorari, habeas corpus
and quo warranto. This jurisdiction can be exercised. by the High Court, on
the apphcation of an aggrieved person, when no other adequate remedy i
provided by law. The significance of incorporating the writ jurisdiction in
the Constltution need not be over-emphasized; Obviously, it cannot be
;e{zstncted, abridged or abolished by any law subordinate to the Constitution.

owever, the writ jurisdiction of the High Court is subject to other
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provi 1ontfof the Constitution which exclude the judicial intervention in

some ma 'EIS., such as, election of the President or members of Parliament

and Provincial Assemblies, sorv
¥ r Dyeq 113vi ko’ o . . "

emergency, Prime Minister's advice to the President and proceedings of

the Parliament or the Provincial Assemblies

1ce matters, tribal areas, declaration of

Independent and Effective Judiciary

The Constitution has made provisions for an independentand effective
judiciary. The Superior Courts are established under the Constitution and
enjoy greatamount of independence. The judges are given security of tenure
and can only be removed by the President on the recommendation of
Supreme Judicial Council,® a body which is staffed by senior judges of the
Supreme Court and the High Courts.

At the apex is the Supreme Court which has original jurisdiction in
disputes between the Federal Government and the Provincial
Governments.®? The Supreme Court is also empowered to issue necessary
orders for the enforcement of Fundamental Rights if a question of public
importance is involved. The Supreme Court also has the advisory

jurisdiction.® The Constitution has invested the Supreme Court with
appellate jurisdiction over the decisions of the High Courts,® Service
Tribunal,®) and Federal Shariat Court.®®

Below the Supreme Court there is a High Court, for each province.
Apart from the power of the High Courts under Article 199, to issue
appropriate orders for the enforcement of Constitutional and legal rights,
the High Courts are also invested by law with enormous appellate and
revisional jurisdiction both in civil and criminal cases.®” Moreover, the
subordinate judiciary works under the supervision of the High Courts.®
Under the High Court there is, in each district, a District and Session Court
with civil and criminal jurisdiction respectively. At the bottom, there are
independent civil courts which are presided over by legally qualified judges.
The administration of criminal justice is carried on by judicial and executive

magistrates.

Apart from these courts of general jurisdiction, there is a Federal
Shariat Court at the national level.®? This court which is creature of the
Constitution has special power of judicial review of legislatior}. The court,
on the application of any person, or on its own motion, can review any law

9
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to determine whether it is repugnant to the injunctions of Islam, which is
the state religion under the Constitution. If the court finds the law, or any
part thereof, repugnant to the Islamic injunctions, it can declare it void. An
appeal lies against the decision of this court to an Appellate Bench of the

Supreme Court.

Article 212 of the present Constitution also provides for the
establishment of administrative courts and tribunals to deal with the service
disputes, tortious liability of the public functionaries and the enemy
property. The Constitution provides that, if such a court or tribunal is
established, no other court can interfere in any matter falling within the
jurisdiction of the administrative court or tribunal. An appeal to the Supreme
Court lies against the decisions of these courts and tribunals if a question of
law of public importance is involved and the Supreme Court grants leave
to appeal. So far, only one type of administrative tribunals, the service
tribunals, have been established at the federal and the provincial levels.

Ombudsman

A presidential Order,“? established the office of Ombudsman at the
federal level in 1983. The order enjoys constitutional protection and cannot
be amended, altered or repealed by the Parliament except by following the
procedure of constitutional amendment. The Ombudsman is appointed by
the President and enjoys substantial independence. He has the jurisdiction
to investigate into allegations of mal-administration against the federal
agencies. Such institutions have also been established at the provincial level.
These institutions are working very successfully and are going to make
great contribution in the establishment of administrative accountability.

References:

(1) Lyall, British Dominion in India, 24.
(2) For historical details See authorities cited in note 95 surpa.

(3) Anothgr historic event took place in 1954 when the Governor-General dismissed the
CO"St',t“e"t Assemply which was successfully challenged in the High Court: (See
Maulvi Tameezuddin v. Federation of Pakistan, PLD 1955 Sindh 96), but lost in the

;:g)er al Court; (see Federation of Pakistan v. Maulvi Tameezuddin, PLD 1955 F.C.

(4) PLD 1958 SC (PAK) 533.
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This martial law was declared illegal by the Supreme Court in Asma Jilani v
Govemment of Punjab, PLD 1972 SC 139.
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Article 19.

Article 20.

Article 15.

Article 16.
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Article 10.
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Article 8.
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Article 199 (1) (C).
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Article 143.
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Article 105.
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Article 199.
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(36) Article 203 F.
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1983).

12



The first international treaty which makes it legal

Volume LIX 2002

Law of Intellectual Property:
Patentability of Life and TRIPs
Agreement
Ashfaq Ahmed Khan*

- and compulsory -

to patent life is the World Trade Organization’s Trade Related Intellectual
Property Rights (TRIPS) Article 27.3(b) during its 1999 Review." It requires
member states to provide patent protection for all fields of technology.
Articles 27.2 and 27.3 outline which inventions member states may exclude

from patent protection and under which conditions. The exceptions to the
rules are in these two articles.

Article 27 and its Object

Article 27 of TRIPs states:

Patentable Subject Matter

1.

Subject to the provisions of paragraphs 2 and 3, patents shall be available
for any inventions, whether products or processes, in all fields of
technology, provided that they are new, involve an inventive step and
are capable of industrial application. 5 Subject to paragraph 4 of Article
65, paragraph 8 of Article 70 and paragraph 3 of this Article patents
shall be available and patent rights enjoyable without discrimination
as to the place of invention, the field of technology and whether products
are imported or locally produced.

Members may exclude from patentability inventions, the prevention
within their territory of the commercial exploitation of which is
necessary to protect ordre public or morality, including to protect
human, animal or plant life or health or to avoid serious prejudice to
the environment, provided that such exclusion is not made merely
because the exploitation is prohibited by their law.

University Law College, Universit

y of the Punjab, Lahore Program Coordinator,

Environment and Intellectual Property Laws.
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Members may also exclude front patentabilily:

y . - y o ik N ’ wils o ’h(’ l-r(?” -
() diagnostic, Herap wtic and surgical methods for tment of
Dmans or aninials;

(h) plants and aninmals other Han imicro organisnts, and essentially
s for the produclion of plants or animals other than

biological processt |
1 microbiological processes. Howeoer, Members shall

non-biological an esses. |
provide for the protection of plant varieties either by patents or by an

effective sui generis systent or by any combination thereof. The
W C . i

provisions of this subparagraph shall be reviewed four years after the
date of entry into force of the WI'O Agreenient.

The contribution of the European Patent Convention has strongly
influenced that phrasing because it prohibits patents on plant and animal
varicties.® Article 27.3(b) currently requires all member States to provide
intellectual property protection either patents or an effective sui generis
system or both for plant varieties. Sui generis identifies a law thatis specially
created for its purpose.® For example, the Europeans set up a system of
plant breeders’ rights (PBR) in the 1960s. Breeders had been asking for some
kind of ownership over their varieties since decades. Europeans found that
the patent system was not appropriate for plants since plants reproduce
themselves. Therefore they created the UPOV system - a sui generis system
for plant varieties. UPOV stands for Union for the Protection of New

Varieties of Plants and it has 42 members today, mostly industrialized
countries.®

o However, in Article 27, no definition of “effective sui generis system”
s given; yet developing countries had to put such system in place by the
end of 1999 if they choose this as an alternative to patenting and if they
wish to avoid punitive trade sanctions.

) The Lgropean States insisted on the introduction on the protection of
‘or-dre public or morality”. However, in the absence of an international
jurisprudence, the interpretation of this provision will be left to domestic
patent law and interpretation of pertinent judicial bodies.® d

Finall 5 £ . _
The first WQ),;’h;vg fl}:nd four possible options to implement this provision.
e that member countries can allow patents on any invention

in biot i
otechnology by not excluding plants, animals and biological processes;

14
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the second would consist in the option to exclude plants, animals and
biological processes, but not exclude plant varicties, from patentability. The
third, they have an option not to patent plant varieties, i.e. to exclude plant
varieties from patentability and introduce a sui generis system, an IPR
protection of its own Kind for the protection of plant varieties. They also
can choose not to exclude plant varieties from patentability and to provide
in addition, sut generis rights, which is the double protection system.
Theretore, it seems to us that TRIPs obliges member States to provide some
kind of IPR protection on almost all life forms.

General Critique

Article 27 is one of the most contentious principles underpinning the
new multilateral trade system. Although 27.3(b) allows countries to exclude
plants and animals from patentability, TRIPs requires that all countries
provide patent protection on micro-organisms® which are life forms. And
depending on how it is defined, a plant cell can be considered a micro-
organism yet it can grow into an entire tree. A patent on such a cell” could
extend to trees evenif you can’t patent a plant variety. Most of Constitutions
affirm (like the one of Philippine art. XII sec. 2) that the State is the owner of
all “flora and fauna” and “with the exception of agricultural lands, all other
natural resources shall not be alienated”. In this case allowing intellectual
property rights over fauna or flora can be seen to be a form of alienation
since IPRs are exclusive monopoly rights that prevent other people from
using or producing something.

The language of this article is open to wide interpretation. For most
developing countries, it is not clear how TRIPS distinguishes plants and
animals discretion patented and micro-organisms which must be patented;
nor it is clear why essentially biological processes® do not have to be
patented, but microbiological® and non biological processes do. After all, a
microbiological process is an essentially biological process. In case where
the microbiological process whereby a engineered gene( is used to modify
a product is new, involves an inventive step and is capable of industrial
application, apparently can be an patentable invention under TRIPs. The
sole fact that it relates to a life form is not a ground for denial of IP protection
since it excludes only “plants and animals to other than micro-organisms”
and genes are not whole organisms (but micro-organisms).®" Still States
may argue that genes are not micro-organisms, since they are unicellular
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Moot Questioning on Patentability of Biotechnology vs.
Protection of Biodiversity?

One of the most critical areas of concerns arises from developing
country interests regarding the access to genetic sources material from which
genetically engineered products are developed. It also implies the
distribution of benefits, say financial or technology transfers, to those
appropriated with the genetic source material. This conflict materializes in
implementation of States” obligations under TRIPs and under the relevant
provisions of the CBD.

The CBD® is a result of prolonged international pressure to respond
to the destruction of, and unequal profits from, the biodiversity of the
Southern hemisphere. After years of debate, the Convention was agreed
upon in 1992 and came into force in 1993. By October 2000, 178 States have
ratified or acceded to the convention. The CBD represents an important
watershed in international efforts to promote biodiversity conservation. In
the first place, the Convention binds signatories to a number of basic

principles regarding how, by whom and for whose benefit biodiversity
should be conserved.

- Cr{l};farcifrtifnjhip ?f CBD to TRIPs at‘a} non-legal level of abstracti%n} is
between the r.e p H]] terms Of. an opposition of principles, an opposition
principle of SC(I)nup e of sustainable development served by CBD and the
globalizing and Eomlc nglh purported by TRIPs. The justification for
will stron gthen tharmoru,cmg 1'ntellect-ual property rights is that such rights
itis said v%ill be the Supply O_f m“OV_atlon to the market. Economic growth,
intellectual ro ee Residt ;f improving dynamic efficiency through stronger
technolo ica}1)' perty rights. PPShmg markets in the direction of more

gical iInnovation, the high technology fix stands in stark contrast
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Ihe CBDY s intended to strenpthen developing countries’ capacities
to conserve and use biological diversity on a long-term basis, taking into
account all rights over those resourees, and including the right to vnjr;y the
benetits of this resource base. Southoern hemisphere ()'uunt,rju‘{ feel
consistently exploited because of the structural imbalances between
countries rich in biological diversily and those strong, in technological and
legal instruments. On the opposite side, TRIPs is intended to prc;vid:e private
property rights over products and processes, be they biodiversity—based or
not. The pressure of certain non-state actors, namely corporate private
interests, has been overwhelming in achieving these results. |

Coming on a legal ground, we find that Contracting Parties to CBD,
recognizing that “patents and other intellectual property rights may have an
influence on the tmplementation” of the provisions of that convention, are
under the obligation of cooperation to ensure that IPRs are “supportive of
and do not run counter to its (the CBD's) objectives”. However, this is mainly
“subject to national legislation and international law”. Article 22 states that
the CBD's provisions will not affect rights and obligations of countries to
other “existing international agreenents, except where the exercise of those rights
and obligations would cause a serious damage or threat to biological diversity”.
Read together and in the spirit of the CBD, many authors have said thereis a
basis for countering the runaway march of the IPR regimes described above.

The Preamble to the TRIPs Agreement defines intellectual property
rights as being private rights. Because these rights are subject to the gengral
WTO principle of national treatment, the implementation of TR‘IPS .A.rtlcle
27.3(b) on biodiversity will give global jurisdiction to private mdlv1ldual
property rights. Therefore, it is argued, that the global scope of these rlghts
will destabilise the regime of national sovereignty espoused by CBD, which

itself aims to recognise the inherent rights of indigenous and local

communities.

Points of Conflict between TRIPs and CBD

The inconsistencies between IPRs applied to life forms under TRIPs,

and the obligations of CBD can be identified as follows:¥
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in a commercial advantage. With regard to the
transgenic plants and animals, speciﬁed environmentall risks have been
identified as particularly harmful for the human health which can concretize
in irreversible harms for the global ecosystem and for human welfare (after

their entrance into the environment and market).

Firstly, the impact
related biological resources (

regime, on the one
<

which are essentially bas
organisms g
instance the
diseases - in order to atta

Secondly, conservation of biological diversity as called for by the CBD
is jeopardized under a global regime of private monopoly rights.
Conservation of biological resources implies enormous responsibilities that
TRIPs does not allocate to those who will benefit from ownership rights to
these resources. The private property regime established by TRIPS can
undermine the implementation of the access and benefit sharing provisions
of CBD. The private monopoly of IPRs holders can only begin where national
or community sovereignty over genetic resources has been effectively
suspended. In this situation, governments and communities will have little
means of regulating access or demanding a share of benefits because they
will be subject to private ownership.

_ Tlllirdl_y, an IPR regime without derogations, namely inflexible, can
Zierltqgs y(gunde.r the environmentally-sound technology transfer among
ates, and particularly from industrialized countries to developing ones.

Indeed tech o : . .
ey echnology transfer is a key tool to achieve the goals fixed in the

Fourthly, the categories of [PRs tr
agree_ment are not completely adequ
practices and the knowle
crystallized along the cen
conservation of biologic

aditionally recognized in TRIPs
ate to guarantee the protection of
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turlles and which play an outstanding role in the
al diversity. In this connection, the well-known
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phenomenon of “bioimperialism” or “biopiracy” has been invoked in
order to define the way that industrialized countries can illegitimately
“conquer” the biological resources. This “conquest™ is undertaken through
the obligation on the part of the Southern Countries to grant patents,
trademarks and trade secrets without no compensation to the local
communities who have preserved and bred these resources, What is more,
since some 90% of genetic information and traditional knowledge is found
in developing countries, '™ IPRs can prevent the CBD from realising the full
and practical meaning of Article 3 on nalional sovereignty over their natural
resources and Article 8(j) on the rights of local and indigenous communities

ultimate goal of the fair distribution of the benefits of the use of

- with the
(19)

genetic resources situated in the territories of the Contracting parties.

For all these reasons the new commercial opportunities opened up
through developments in biotechnology have resulted in engaging in a
massive campaign organized by NGOs and developing countries to wrest
market control over biodiversity through the patent system, as well as
change the rules of that system in the process.?” These controversies are
aggravated by the fact that many genetic ‘inventions’ claimed in the North
derive from biological products and knowledge from the South. The
developed countries companies have sophisticated technologies - such as
genetic engineering - to extract value from biodiversity. Through patent
protection on life forms, major transnational corporations like Monsanto/
Car can take genes from, for instance a butterfly in the fields, forests and
coastal waters of developing countries manipulate them in their labs and
obtain patent protection thereon. Public outcry rages against the fact that
people in developing countries would have to pay royalties on their own

resources and knowledge!

A patent under TRIPs 1is recognised on the basis of novelty.
Community rights under CBD are fou nded on the basis of pre-existing rights
to biodiversity and associated knowledge. IPR on biodiversity-related
‘inventions’ is therefore dependent upon the prior rights of communities.
These latter rights are undermined by the very existence of the rights detailed
in the TRIPs novelty to myopic, culturally reduced industrial interests. It1s
finally argued that the implementation of TRIPs will systematically negate
the wider historical contribution made by communities in developing
countries to the planet’s biodiversity.
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use and protection of knowledge. This issue blatzlajntl)ff arises wl;len the genes
are not appropriated from the State'that patent§ : ut from ano’; er State t.hat
manipulates and sells the genetically .mod,1,f1ed 'prc?duct. Developing
countries rise against this kind of “piracy of mdlgenogs and local
community knowledge following the imposition of IPRs on life forms and
related knowledge.® As indigenous peoples everywhere acquire a deeper
understanding of IPR regimes, and ways of challenging them when they
impinge on their human or resource rights, they start to invoke the
implementation of the relevant provisions of the CBD, especially those
dealing with traditional knowledge and overall access to genetic resources.*

o Although TRIPs does not contain any provision for the protection of
mdlgengus and local community knowledge, developing countries are
;‘fcl;lggeitteﬁlectual property registration systems that would identify and
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does not require PIC and it is thereforae . )
?L, é - rstoc kf 1at the PIC requirement would be embodied in some
yym of agreement for t S S . . o
‘ l 1‘ & @ G or the transfer of biological material or traditional
-, o yo (<€ ~ . -
knowledge.™ Such agreements would be made between foreign firms and
D (Y er > S > Al 7> : . " 3 >
the 370\ ernments of the deve luplnp’ countries. But this point tends to conceal
the t‘“t.thdt] there are arcas of conflict between indigenous communities
: ational cover T S — ; j ‘ )
and natuﬂ:\ al governments in regard to inventions but these rights are still
nascent.*”

When it comes to the claims of indigenous communities over genetic

resources, this is particularly sensitive issue since IPRs do not protect the
underlying in many genetically modified products but only the actual
genetic modification. Therefore, various indigenous groups around the
world are making efforts to seek greater autonomy, as it is widely accepted
that rights to land (and the related resources such as genetic material) are
part of the national discourse.®” In the field of farmers rights on plant variety,
a proposition has been advanced by Ricolfi according to which a
“displacement offsetting” mechanism should be envisaged. The genetic
modification of material “entails a yield” larger than the living matter it
derives from or enhanced characteristics representing some sort or other of
improvement over the same living matter. As a consequence, farmers
growing the original material should tend to be displaced in no time, unless
they were entitled to a statutory license to use the genetically improved
living material. Indeed, statutory licensees should be provided, so the
international exhaustion doctrine would apply and the material could be
freely sold anywhere in the world. The question to which a specific group
of people or particular entity this right should be ascribed is to be solvgd,
according to us, within State’s legislation in the exercise of it_s e>_<c1uswe
sovereignty. If these conditions are not fully rewarding to mdlgen.ous
communities, Ricolfi has also proposed a fair use from infringement c_launs,
borrowing this notion from copyright law doctrine. “If I may be visionary
for a moment”,® in the case a western company patented t}_1e method Fo
modify the gene of a specie of butterfly - preserved.for mlllemua by. a certain
indigenous community - to create a pharmaceutlcal profluct, thls sy§tep1
would immunize the community in case it repeats that invention w1'tbm
the boundaries of the members of that group of pe(>ple, 'i.e., not er}tflﬂlng
manufacture or sale of propagating material so entermng mn C.on}pehltllorl1 io
the right holder. On the contrary, it may be o.bserved that tl_us idea har };
fits a traditional patent system since fair use, linked to copyright exercise o
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rights, is not considered an infringement whereas the repetition of an

»’ N . . b -

invention without the proper permission already constitutes an
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infringement. According to us {his f \_1 I'c ‘u 1 ;,‘} P n only be

valid in a sui generis system of protection, L.e., suitable to the nature of the
C .

subject matter in question.

Apparently such g()}-\l\isticalvd mmpr()r.nissos w'oul'd notsatisfy a large
number of NGOs and some countries who claim that indigenous knowledge
and the associated genetic material should be considered to be in the public
Jdomain and be excluded from patentability. This approach is particularly
true for herbal remedies, cuisines and many other traditional applications.
Although this approach would reduce some of the international conflicts
arising from recent acts of patenting, it would not solve the larger issue of
how to stimulate further innovation among local and indigenous

communities.

In the context of this debate, in turn, WIPO is also examining
intellectual property issues related to traditional knowledge and
biotechnology in light of the CBD provisions.®?

In the meantime, industrialized countries have favoured a system that
involves voluntary agreements rather than strict national laws.® Indeed,
many countries are pursuing this approach. However, nearly 40 countries
have either adopted or are actively pursuing the adoption of laws that would
regulate access to genetic resources and the associated knowledge. The
emergence of these laws and the growing interest in facilitating the

lmpler_nentatlon of the TRIPS provisions will increase tension between
countries on this subject.

_ Res'olying these issues may require an exploration of the extent to
which existing intellectual regimes can protect certain aspects of indigenous
knowled_ge.(ﬁ’ When such possibilitics are exha usted, a case should be made
for considering this issue in the context of the sui generis systems derived
from a flexible interpretation of Article 27.3(b) of TRIPS as well as the

extensi ioher levels i I
ension of higher levels of protection for geographical indications to
products other than wine and spirits.
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Lois “bioetigue” a I'epreuve
A micro-organism is an organism that can be seen only under a microscope, usually,
y are usually of the order of microns (millionths of 2

an ordinary light microscope. The . . '
metre) or tens of microns in linear dimensions, and include bacteria, mycoplasm,

yeasts, single-celled algae and protozoa. Multicellular organisms are normally not
included, nor fungi apart from yeasts. Viruses are also not automatically included;
many scientists do not classify them as organisms as they depend on cells to multiply
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Division and Appeals
Convention with referenc
patent law wou
inventions “con
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material in the po
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A cell line is a supposedly genetically uniform population of cells derived from one
individual, or it could be a clone (theoretically genetically identical descendants) of
one original cell. The genetic identity of all the cells is a fiction, as the genetic material
is subject to many ‘“fluid genome’ processes which constantly make cells genetically
different from one another. A genome is the totality of all the genetic material
(deoxyribonucleic acid or DNA) in an organism, which is organised in a precise, though
by no means fixed or constant way. In the case of viruses, most of them will have
ribonucleic acid or RNA as the genetic material.

An “essentially biological process” is scientifically suspect. Does it mean a process
that oceurs naturally or which is carried out by organisms? Similarly, a “non-biological
pfooeg,s” is difficult to define, as all processes in biotechnology, by definition, are
biological. A weak case may be made on the ground that it is one t'hat does not occur
naturally, or which is not normally carried out by organisms

A “micro-biologi e
ological process” is presumably one that is carried out by micro-organisms.

A ; . _
Ofgsr?iesrlnsoar irnetﬁz Y g“enetlc material (DNA or RNA) with a defined function in the
For example, the huma, codes for a protein. There are many genes within a genome.
sequence refézrs to thueman ome 'S ESt.imated to contain 100,000 genes. A DNA
consisting of units Struseq?ence ofbases in a stretch of DNA. DNA is a linear molecule
specific base contai zg ogether. There are 4 different units, each identified by the

ained. There are 4 different bases, which are simply represented

by the alph
Amccgcizegz(?éﬁf a/:‘?QSAAn i of a DNA sequence is as follows:
replaced by U. Sequence is similar, except that the alphabet T s
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art 8(j) and 10(c). For so'me 5«
“Compensation for Use of Biologic

released November 1996.

POSEY D., Beyond Intellectual Property Rights: Towards Traditional Resource Rights
for Indigenous Peoples and Local Communities, lnternatlczn.al Development Research
Centre, Ottawa 1996. Various conventions and “soft-law” instruments acknowledge
and promote these rights: U.N. Conference on Environment and Development, June
3-14, 1892, Agenda 21, U.N. Doc A/CONF.151/5/Rev.1 (1992) (hereafter Agenda
21), Conference on Environment and Development, Rio Declaration on Environment
and Development, UN Doc A/CONF.151/5/Rev.1, 1992 (hereafter Rio Declaration):
Intemmational Labour Organization Convention Concerning Indigenous and Tribal
Peoples in Independent Countries, No. 169, June 27, 1989, 28 International Legal
Materials 1382, 1989, Intemational Labour Organization Convention Conceming the
Protection and Integration of Indigenous and Other Tribal and Semi Tribal Populations
in Independent Countries, No. 107, 328 UNTS 247. In addition, various instruments
affirm the right to development and the entitlement of peoples to full sovereignty over
all their natural health and resources, U.N. General Assembly Declaration on the
Rightto Development, G.A. Res.41/128, annex, IJN GAOR, 4ith Sess., Supp. No. 53,
p. 188, UN DOC A/31/128 (1986). :

See COTTIER, op. cit., p. 1826-1827 for the various trends of action in favour of
protect.ion of traditional knowledge in the field of biological resources. The evolution
of traqltional knowledge in developing industrial society in the 19th century shows
that with the shift of scientific research to private institutions the granting of IPRs

accelerated the loss of traditiona| knowledge a - )
nd
resources. g the current mass extinction of genetic

F . .
o?;frﬁgii’e’ the patenting of traditional Indian herbal remedies derived from the use
o 2 patent related to the ayahuasca plant used for centuries by the

indigenous People of the Amazon h :
as been the ob
the U.S. and European patent offices. 5 Ject of legal challenges taken to
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was rejected in 1998 ‘ '
by the European Commission. For a thorough study on this

issue see NIJAR, G.S. Toware -
cTowards a l egal Framowork for Protecting Biological Diversity

and COH]I’”UHHy l'l?f(’”(“(‘fll’)/ Ri
el 3 Hectual Rights: A ‘ wspoctive ,C 2 eSS
" I' Jl” - 1 ’l” 1S)S) | ,,”f(’ W()’I(I /’(,I.‘j)(.f.fIV(,, I(;(;E‘[) nd ‘S - iy

A|| AL ; . Ol '];‘“()”;“ |“(l|' I“‘“')” 1* ¢ !
. ) ‘ N I |r|t W()“'(l res (?(.t aes
|||a”|ta”| k“()WI("’d(\](‘?, lnl]()Vﬂ“()H?‘ t']”d pl A “( (2} p l pr ‘ o

' iti s ofindigenous and local communitie
embodying tr ) ifos - Al nities
ying traditional lifestyles relevant for the conservation and sustainable use of

b'o'?g'CT?| ?twefr::l”y and promote their wider application with the approval and
involvement of the holders of such knowledge, innovations and practices and

encourage the equﬁable sharing of the benefits arising from the utilization of such
knowledge, innovations and practices.”

Such knowledgg, because of its nature, may not be amenable to protection under
current IPR regimes. Finally, it has no recognition of the need to equitably share in
the benefits of knowledge related to biodiversity. Indeed, it legitimizes the conventional
inequities that have characterised the interactions between the industrial-commercial
use of biodiversity-related knowledge, and the community/citizen use of such
knowledge. See JACOBY A. and WEISS Ch, “Recognizing Property Rights in
Traditional Biocultural Contribution”, in Stanford Environmental Law Journal, 16, 1997,
p. 74.

On this issue see GLOWKA L., A Guide to Designing Legal Frameworks to Determine
Access to Genetic Resources, World Conservation Union, Gland, Switzerland 1998.
Similar debates have been going under the auspices of the FAO Commission on
Plant Genetic Resources for Food and Agriculture. The work of the commission focuses
on revising the International Undertaking on Plant Genetic Resources to bring it in
line with the Convention on Biological Diversity.

Ricolfi has proposed that this should be a requirement under which if a Western firm
genetically engineers a given living matter, the same, before obtaining a patent
protection, “has a duty to negotiate with the local entities who have contributed to the
preservation the of originating material’, RICOLFI M., Presentation of the Geneva
Papers on the occasion of the National Meeting on Farmers’ Rights Intellectual Property
Rights and Biodiversity Conservation: the Duty to Cooperate, www.ulpiano.com/IP/
J_Pat_la.htm.

Article 15(5) of the Convention on Biological Diversity provides that: “Access to gem—;‘tic
resources shall be subject to prior informed consent of the Contracting Party providing
such resources, unless otherwise determined by that Party”.

The domestic Case law contributes to the evolution of this new field. In an analogous
way the Supreme Court of California in a landmark case Moore v. Regents of tﬁe
University of California, held that exploitation based upon, tissue a.nd. therefore, geneyc
resources, extracted from an individual does not create property rights. The personality
is protected by individual's right to prior consent. In the Australian case law, Mason v.
Tritton, the fishing rights of indigenous populations have been acknowlhedged‘for t.he
aim of protection of the habitat of indigenous peoplies. See the Australian legislation
whereby the Australian government controls the biological resources:‘ and'reserves
the right to set fees and royalties for the access tq them fqr research “relating to the
commercial potential of those resources’, See Cottier, op. cit., p. 1838. Such a concept
of historic rights are recognized by international law when they represent a constant
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i » and "acquiescence” by neighbouring sfates. The International Court
pattern_of usagel aT accepted this principle of internatlonal_ law gnder the name of
of Jusf;C? h?s Wlde 'y rlv on the occasion of the Fisheries, United Krngdom v. Norway,
historie fle paﬁic;igﬂ gerember 1951. In this case Norway was recognized to have
Merits Judge_ment b"p(‘tlo,r to the process of creation of the Cystomary rule of the
el petSlsfeﬂth J e on the continental shelf delimitation because of the
principle of eq inity of States to the very special method of delimitation of

~quiescence of the commt ‘ .
tal::Nocwegian Fishery Zone in the Continental Shelf.
view of this subject, see TEN K.and LAIRD S., The Commercial Use

R el Resources and Benefit-Sharing, Earthscan

of Biodiversity: Access to Genetic
Publishers, London [, 999.

RICOLFI, op. cit.
See Reunion sur la propriete intellectuelle et les resources genetiques, Geneve 17

et 18 avril 2000, OMPI/PI/RG/00/2. For a summary of the main progresses in the
revision process since 1999 see http://europa.eu.int/comm/tradfa/csc/dsc:trips.htm.
In legal doctrine, a solution for the illegitimate exploitation of traditional knowledge is
a system of Traditions Resource Rights (TRRs) which may encompass existing
intellectual property rights adapting to such needs in particular by way of introducing
new forms of ownership and licensing arrangements. Although this knowledge is pre-
existing, therefore neither novel nor new, it seems suitable to refer to intellectual
property since the knowledge and information concerned, while in the public domain,
has been part of the traditional heritage of the communities and individuals concerned.
Cottier proposes the adoption by way of treaty-making and legislation of a new concept
of TIP-Rights which would not rely upon novelty. These are rights mutatis mutandis
present in the CBD at Art. 15 and 16 establishing the basis for contractual relation
between donors and prospecting firms, and for transfer of technology and
compensation for the use of existing resources and knowledge.

See JUMA.C. and OJWANG, J., eds., In Land We Trust: Environment, Private Property
and Constitutional Change, Initiatives Publishers, Nairobi and Zed Books, London,

1996; LADIDOTH R., Autonomy: Flexible Solutions to Ethnic Conflicts. United States
Institute of Peace Press, Washington, DC 1997.

:‘;‘CﬁgdiTnhg to Cottier, legislation and treaties would be a natural continuum of such

in%orrﬁatioli ;Sr elabqrated on the strong ground both natural resources and genetic

o open o e sub!egt to Permanent sovereignty (according to CBD): yet the second

stentia| resgsrrgp”aﬁon by private law. Cottier proposes that the untouched and

©s should be under the sovereignty rights appertaining to the state

E%{'S:at'on- COTTIER, op. cit., pp. 1848-1849 see

Indige + Protecting the Cuitural Expressions of

CIE% gﬁlrjlfefeenocpe’isn t:gdepr I/:tellectual Property Law — the AustraliaanxpeﬂenCe

€ FProtect; : ) !

Utrecht 16 November 2001. clion of Cultural Identity ang Indigenous Knowledge,
The World Intellectual
Property Organizati :

Supporters of suj generis systzmsgai,n\‘s;tfon (WIPO_) IS €xamining these options but

as some indigenous groups are opposed

argue t : : _
at the national, gue thatitis will undermine their efforts to secure unique rights
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Methods of Proof in Criminal Justice

(A comparative study of Islamic Law & Pakistani Law)

Malik Amanullah*

In figh, evidence, is called Bayyanah. The people do not perceive its
right meaning who say that it means four or one witness. It has never been
used in this sense anywhere in the Holy Quran. It has been used in the
meanings of clear proof or obvious arguments both in singular and plural
form. Testimony of witness is only one form of Bayyanah. In Mustshell, it
means every thing, which exposes or discloses the real facts. So it includes
witnesses, oath and circumstantial evidence.®

In Islamic jurisprudence there are four methods of proof of crime which
are:®

i)  Confession

ii)  Testimony of witnesses.
iii) Circumstantial evidence.
iv) Oath

As we have discussed earlier that haddud offences are punishable
only at that time when they are proved by way of confession or testimony
of required and qualified witnesses. If these modes or proof are not available
then haddud punishment is not forcible. The most important distinction
between hadd and Ta’zir is that the circumstantial evidence is not
entertained to impose the hadd punishment but it is reliable proof to inflict
the Ta’zir punishments in cases of haddud. The fourth mode of proof which
is oath is disputed among the jurists. Some jurists have accepted as a source
of proof and some have refused to accept it. Both have their own arguments
in their favour which shall be discussed at the later stage.

* Lecturer, University Law College, LL.B. (Hons) Law and Sh., LL.M.
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Confession

[slamic Jurisprudence and lingually it
pt the commission of a prohibi'tszd act. Legally,-it gives
information about any fact or to accept any liability. The roots of its proof
are found in the Holy Quran and Holy Sunnah and in the consensus of
ummah. Allah said; Do you admit the heavy responsibility imposed by Me
they replied yes we admit it. The Hadith of Ma’az and Ghamdiah show
that they Holy Prophet (PBUH) depending on their repeating confession,
ordered their stoning death. There is consensus of all the Muslim jurists on
the validity of confession. The logic behind it is that the disclosure of fact
by the confessor against himself is such an information which is doubtless,
it is impossible that a sane person would tell a lie against himself which
would incriminate him. Therefore, it is given more evaluation than the
testimony of the witnesses. Whenever the offence is confessed it is taken as
a proof which is beyond the doubt and it becomes obligatory to impose
hadd, gisas or Ta’zir as the case may be.®

Confession is called Al Igrar m

means to acce

When a person confesses the offence against himself then no other
proof is required. It has been given priority in the Holy Quran and Holy
Hadith.®

| Mostly the jurists have saved a separate chapter in their juristic
treaties.® The majority of the Muslim jurists have agreed that confession is
a good proof against the offender himself and not against the co-accused or

accomplice. It may have an effect of circumstantial evidence against the co-
accused.

Iti .
is afundamental condition that confession must be clear, explanatory

and ab :
solute and it must have the nexus between actus reus and the offender.

No crime -
would be proved if the statement of confession is ambiguous and

can be int 1i : :
and the eirrlj:;ft(-j dlff?rel_“ﬂY- Itis obligatory for the court to ask the details
whether itpwas alr?n trt@}afmg to sanity, compulsion and the stage of crime
Hadith relating to t}?e Z(I)“ I;t O commission as it is evident from the Holy
ntession of Ma’az.® Confession i
made b , Y Confession is not issible i
y a person of unsound mind or suffering insanity dmissibleit

According to Imam Ab i
due to the prohi u Hanifa if the offender becomes unsound mind

ibited i : ;
Intoxicant, his confession in that situation would not
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be accepted in haddud offe
nce . :
arid Talzip es but would be ac cepted in the cases of gisas

If the intoxication is cause

d due to non-prohibited i ice
would be no criminal liability l ed intoxicant then there

N any case. Imam Sha's fidi i
W . - : oha‘afi differed and opined
if intoxicant or medicine was administered without necessity and with the

knowledg'e O.f.]tS 'nature was known to the confessor thee there would be
criminal liability in all the cases.®

Confession under duress or compulsion is also not admissible in
criminal liability. In Islamic Jurisprudence it is of two kinds. One is called
Ikrah-e-Ta’am which means absolute compulsion and other is called Ikrah-
e-Naqis or partial compulsion. In absolute compulsion the compelled has
neither consent nor capacity to do according to his own will but to do what
is dictated by intimidation of death or zina. On the other hand there is
capacity but not the consent in the partial or defective compulsion, e.g.,
injury to property or honour. Confession in both cases of compulsion is
inadmissible but confession must fulfil the following conditions.

1)  The threat of injury or damage must be addressed to the confessor
himself. If it is addressed to some one else other than the compelled
person, then there is difference of opinion among the jurists. Some
jurists accept it as absolute compulsion and the other reject it as
compulsion. The Hunbli School of Law extended the threat of injury
to son and father of the compelled person.

2)  The threat of use of force must be instant. If it relates to future then
such compulsion is no defence.

3)  The third condition is that the person who is compelling he must have
the capacity to inflict the injury or cause damage.

4) There must be reasonable apprehension of use of force. The reasonabl‘e
apprehension must be objective based on solid grounds. If there is
way to avoid the threat then compulsion is no detence.

Judicial view in Pakistan is more or less same as in Islamic

jurisprudence. Confession must be recorded according to the formalities as
required by law. If it is not recorded under the relevant provisions of
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Criminal Procedure Code, 1898 it would not be admissible in evidence at
Criminal Procedure Code, 1898 fulfill almost all the

all. The provisions of ' 9
[slamic Jurisprudence.®”

conditions required by

The Retraction from Confession

The retraction from confession would be accepted and the punishment
of hadd would be enforced if it is voluntarily and without any compulsion.
The rationale behind it is that the rights of Almighty cease where doubt
arises. The rights of the public are those rights of Almighty Allah which do
not cease due to doubt, the retraction from confession is useless. There is
consensus of all the Muslim jurists if the offender retracts from his confession
in the offences of haddud, hadd is not enforced.!?

There is also consensus that the confession is a good proof, except in
haddud offences, in all the cases of gisas and Ta’zir even confession is
retracted. If confession is otherwise proved to be false then punishment is
not awarded. On the other hand if the offence is proved with additional
evidences then retraction from confession is immaterial.!"

In Pakistan,®? if confession is retracted then hadd is not enforced but
the punishment of Ta’'zir may be awarded.

Testimony of Witnesses

‘The second mode of proof in case of hadd and ta’azir is the testimony
of witnesses which is indiscriminately accepted by all the Muslim jurists.

However, the validity and admissibility of this mode of proof depends on
the fulfilment of the following conditions:

1. Numb.er of witnesses: The required number of witnesses in all cases
of haddud is two except zina where four witnesses are required. These
number of witnesses are proved by Quran and Sunnah.®®

The stand of proof in corporeal punishment of Ta’zir is same one as
that of gisas. The proof of gisas requires two male witnesses of gOOd
character and standard of proof is necessary to punish in Ta’zir according
to Imam Sha’afi and Imam Ahmad.® According to Imam Abu Hanifa the
testimony of two male persons or one male or two female are sufficient in
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cases of Ta'zir. (9

o ”It la’ziris in form of corporeal punishment then the standard of proof
is ditterent wheniitis awarded in form of financial or moneta ry punishment.
According to Imam Sha’afi and Imam Ahmad, the standard of proof is like

of Qisas which means testimony of two witnesses. On the other hand, if
there is an offence, in which financial punishment is awarded then the
testimony of one male and two female or the testimony of one male with
the oath of victim is required as quantum of proof.(®

Imam Malik®” proposed the testimony of two witnesses or one male
with the ocath of victim in some offences as a proof of Ta’zir offence.
According to Imam Abu Hanifa the testimony of one male witness with
oath of victim or one male witness and two females are sufficient in cases
of Ta’zir. The two disciples of Imam Abu Hanifa differed with him and
opined that the testimony .of one witness of good character is enough proof.
They went to the extent that even personal knowledge of the judge is
sufficient to. punish in the cases of Ta'zir,

According to Imam Abu Hanifa®® where there is financial penalty
and Ta’zir then the proof must not be less than the testimony of two male
witnesses or one male and two female witnesses as it is proved in the Holy
Quran. Hanafi School of Law is very lenient and flexible while fixing the
standard of proof in Ta’zir due to their repeated happenings which damage
the public interest and to keep the order of the society.

2. Puberty: Every witness should be an adult person because the evidence
of minor is not acceptable in Islam. This concept is based on the veﬂrse of
Holy Quran where the word “Rajul” signifies only the adult person. “They
should bring the witnesses of two men from you”.® Adult means that he
is rational in his observation and has experience, even one or two years are
remaining in his puberty. His testimony is acceptable.

3) Insanity: There is consensus of the jurists that testimony of a sane

person is acceptable. An insane person 1s not permitted to give evidence

under any law 20

4)  Probity and Purgation: The witness must be of good characte'r and
must have integrity in his personality, itis called the purgation of the witness
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which means that he must not have committed the major sins. Every Muslim
is presumed to be of good character until rebutted by the other party, it
differs from the right of opponent party which is cross examination. It is a

secret enquiry by the court.?V

5) Islamic Faith: A witness should be a Muslim. Whether his evidence
is in favour of or against a Muslim or a non-Muslim is immaterial as far as
the legal aspect is concerned. The evidence of an infidel is not admitted
concerning a Muslim. But the evidence of infidel against or in favour of
another infidel is acceptable according to Hanafi School of Law and it is
inadmissible in the opinion of Imam Malik and Imam Sha’afi.®

6) Observation: A witness should give evidence on the basis of his
personal observation and not on hearsay or second hand information. It
means that evidence must be heard or seen directly by the witness himself.®

7)  Linguistic Clarity: The evidence should be couched in plain and
straight forward phraseology and non figurative language. It should eschew
from metaphorical and figurative expression to absolutely minimise or
eliminate the possibility of any ambiguity. It should reply on the denotative
aspect of worlds and not on their connotative implications.®

8)  Unity of Time and place: It is generally observed that the whole
testimony should be completed in one and the same meeting. However,
Sha’afi, Zahiri and Zaidi scholars do not recognize the unit of time and
place as an indispensible element of evidence.®

9)  Masculinity and Sexual Discrimination: in cases of Hudood, the
testimony of male members alone is permissible. However, Ibn Hazm has
accepted the permissibility of female witnesses in cases of adultery on the
principle of double members of the female witnesses. No where in the Holy
Quran and Sunnah the evidence of a female has been rejected. So it would
be unfair to say that the Holy Quran or Sunnah has declared it invalid. The

writer of Hedaya has recognized the evidence of female witness as an
alternative of male member.®%

Since the evidence of female witness is valid in the cases of hadud
fmd Qisas. so it would be more reliable in the cases of Ta’zir. The great
jurist Ibn Qayyam said that the purpose of the evidence was fulfilled with
the testimony of one woman if she was equipped with the capacity of
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observation and good memory
Sonic cases where only the witn
the evidence of male me
fosterage.

€.g. In the religious matters.?” There are
ess of female is exclusively admissible and
mber is not admissible e.¢. birth of child and

In Pakistan the conditions ; ST .
‘ an the conditions and limitation of proof provided under the

Arhde 3 an'd 17 of the Qanoon-e-Shahadat Ordinance, 1984 are sufficient
for the punishment of Ta’zir. In these provisions no number of witnesses
are fixed, majority is not condition and there is no difference of rna](;-’ar{(;l
female witnesses. Similarly, there is no distinction between a M uslirﬁ and
non-Muslim witness to prove the offence of Ta’zir,®

Circumstancial Evidence

The third mode of proof is very important which is called material or
circumstancial evidence. IT does not have the decisive role in proof of crime
but it is very vital and significant. It plays a great role to put in order the
missing links of the facts. So the Holy Quran stresses on its importance in
the story of Yousaf (PBUH), the messenger of Allah where it assisted to
explore the factual situation. A wise man in the palace of Egyptian king
said, after listening the whole event, if the shirt of Yousaf was torn out from
front, then Yousaf bad committed the wrong and if it was torn out from
back then the queen was responsible for the imputation. Therefore, Yousaf

was declared to be innocent.®)

Similarly, the Holy Prophet (PBUH) said that the child was the son of
his father. The presumption is based on the circumstartcial evidence.®”

The majority of Shafi’s administrators and the judges have b.een
accepting the circumstantial evidence asa solid ground of proof in criminal
and civil cases.®) The famous jurist Ibn Qayyam has de%*lared the
circumstancial evidence as equal to the ocular evidence. E\{en it has been
accepted as a proof to award the alternative pumshment in the cases of
Hudood, e.g., pregnancy in fornication and possessmn' of stolen }lwro.pert};
in theft. Its significance as proof increased gr.adually with the evolution o
science and civilization. Now, it is reliable in a numbgr of matters even
more than the witnesses. Finger prints, thumb impression and thf: reports
prepared with the medical skills or p.rofessiorT are I:lsed to pro:;e c;::telzz sr;g
rights. The circumstancial evidence 15 used with greatcareand a .
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In Pakistan, the circumstancial evidence 18 admissible and it may he

. PR = + /iy (33)
reasonable and solid ground to give the pumshment of Ta’zir.

Oath

Oath is the fourth mode of proof in Ta’zir. It is only acceptable in the
cases of murder and ill some cases of Hudood but oath in cases of Ta’zir ig
not accepted, when there is no other proof. There is consensus of all the
Muslim jurists that oath is a way of proof only in murder but not in any
crime which result in injury, imputation of organ of body, disability of organ
or any kind of hurt or persecution.®¥

There has been difference of opinion among the Muslim jursis about
oath as a mode of proof in crimes of Ta’zir. According to Imam Malik it is
not possible to decide on the basis of refusal of accused from taking the
oath in all the crimes of Hudood or Qisas or Ta’zir. It means that the shifting
of burden of oath on the accused is useless. Imam Sha’fi’s view is that Ta'zir
can be inflicted on the ground of refusal from oath only in the cases of
Hudood.

In the cases of Ta’zir where there is financial punishment, the refusal
of accused from taking oath is a good ground to award punishment but not
in the case where there is corporeal punishment according to Imam Abu
Hanifa. The disciples of Abu Hanifa differed and opined that it was a valid
ground of punishment in both cases of corporeal and financial punishments
of Ta'zir, Imam Ahmad agreed with Imam Abu Hanifa and upheld the
differentiation between corporeal and financial punishment of Ta'zir.*

. In Pakistan, the law of evidence has been Islamized in 1984. The
parl}ament and the judiciary of Pakistan, exercising the right of ijtihad, have
deviated from the traditional principles of interpretation of evidence. In all
the four Hudood Ordinances, it has been embodied if the required proof
are nisab of evidence is not available to give hadd punishment then the
court is authorised to give Ta’zir punishment.®
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Contract: 1
ct: Formation, Performance and
Breach

Muneeb Zia*

Outline

T.hzs nr'm“h’ 1s a conceplual veading of the rules that are relevant to the
formation, performance and breacl of contracts and the consequences thereof,

mcluding a critical introduction of the policy considerations governing the aforesaid
areas and the need and significance thereof. | |

Formation

Contracts may well be treated by many of us as ordinary promises yet
legal rules draw clear distinction between promises and contracts®. These
rules require a higher threshold of certainty and sanctity to the contracts by
specifying absolute conditions within which contracts are created, modified,
performed and avoided or cancelled. Promises, as such, are nothing more
than assurances of one person to another to do or not to do an act. Such
assurances or promises do not, per se, constitute a legal act unless they are
meant to produce the desired result and intended to be seriously respected
and relied upon by the concerned parties. As such, most promises largely
remain a social act or representation and do not get recognition by law
unless they are capable of producing some economic incentive (or detriment)
for the concerned parties and are relied upon. The economic incentive (or
detriment) comes in the form of valuable consideration against which the
promises are made. If there were no monetary or economic value invol\_'ed
in making the promise, the Jlaw would generally refrain from reipect{llg
the promise. Given the said consideration, there is an “agreement”, which
is, thus, a promise made by one party to do or not to do an act to agother
party for a valuable consideration. The agreement becomes ref.lectw_e of
meeting of minds of the parties over the same subject a.nd their serious
intention to achieve the objectives sou ght throug, h the promises made. Given
an economic incentive, human mind is capable to promise anything,

T 5 A& LLB (Punjab), Diploma (French), LL.M (London). Advocate High Courts.
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nmoral, improper or socially harmful, or evenillegal,

including something it : 1
the essential conditions of an agreement

Should that be justifiod only because - . |
ed? The answer will, unur,;unl'v]y, be in the negative. It is,

therefore, imperative for the legal recognition iln(,.l enfnrceability of
agreenmnt's to include only such pmmisos that are not |m'm()ral, or against
pilblic policy, orilleg al or impossible to be perf orme.d but instead are méde
bv free consent of the competent parties for lawful objects and consideration,
This is the principal reason why only sucb agreements that are legally
binding are considered as “contracts”, despite the fact that the elementary
constitution of both “contracts” and “agreements” is the same.

have been fulfill

Performance

The strict discipline in which contracts may be formed is just a
fundamental step aimed at providing certainty and sanctity to contracts.
However, the same object would be defeated if contracts were not required
to be performed as agreed upon by the concerned parties. The basic rule,
therefore, that the parties to a contract must perform as specified in the
contract®. To avoid impracticability, inconvenience and unproductiveness
that may be caused by the inflexible adherence of this rule, certain exceptions
to the rule have been permitted to exist, which are as follows:

1.  the parties may agree to change the terms of the contract or substitute
a new contract®;

2. dispensation or.remission may be made of the whole or part of
performance of the contract®;

one or bot i 1
h parties may cancel or rescind the contract®; or

4, the performance may be avoided®

. 'The first exception caters for the need of the parties (i) to change any
existing terms of the contract between them (“alteration”), or (ii) to substitute
the existing contract with altogether a new one (“novation”), by their mutual
con§ent. For a whole variety of reasons, the parties to a c01’1tract may wish
to simply change, alter or modify some of the existing terms of the contract
and retain th.e rest. The intention of the parties may be that the original
contract continues to bind them in so much as it is not changed. The process
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may be called “alteration” ctof which i »
read into and become partand P'dl'(‘vi (‘,I. ‘[V]V“].“, 1 |,s I,h;ll.- the mm,’i |'h¢';..“(,“‘,.,. are
also Conhtinue to operate between (e [mm(,‘: Il,:i;”h“l ( <n|1|l~n(-(, I'he old terms
are not inconsistent with the modificat i“n.t,vl(‘/) ( )”(i)::‘y “,)ll ’u:f’-xl(.}nt ”li.lt lh'vy
wint 8 give.a e shape to their vxiHliH;' (‘(‘mlr'u('l‘l)l'] lrl”-ll‘y"l “;‘ 1"“‘”“"‘"
much as not to continue with the old terms 'l,ml . ‘ " 1l r ationship in as
- 8 onditions, they are allowed
to do so by their mutual consent. In doing that, the intention of the parties
is that the rights and lLiabilities under the v;<i.-;1in;r contract be, pre ';'<'r :]”r 3 ;‘
immediately, extinguished and substituted wilh, noW ri?-hts’:ndﬁlj;jlp;i}]/j;/'i:]_;
The process is called “novation” and it comes into ()pvrz;ti(‘m when the (,]<j
contract is substituted with a new contract in such a wa y that the ’formle-r is
rescinded.® The essence of novation thus lies not in the dissimilarity ofgth.e
terms between the two contracts but in the intention of the parties to

supersede the old contract by the new contract.®) There will not be a true
novation, if there is a reversion to the old contract.

, the effe

The second exception covers the cases where the party to whom the
promise is made (the promisee) does not require performance of the
said promise either in whole or in part. The promisee may show his
said intention by remitting or dispensing with performance of the
promise. The said act of the promisee is, generally, unilateral and
requires no valuable consideration for its legally binding effect since
it is a voluntary act of the promisee. Nevertheless, the effect of
remission or dispensation is that the promisor is excused from
performance of the promise to the extent of remission or dispensation
of the promise and no legal remedy thereafter is available to the
promisee on the basis of the remitted or dispensed part of the
promise.®™ A legally binding remission or dispensation needs to be
absolute and not conditional;(? and, in case it is made in the future, it
must be made through a separate agreement supported by valuable
consideration for its validity.("”

The third exception deals with the case where either one or both'the
parties want to bring an end to the contract. The law does not stand 'agam.st
the mutual choice of the parties in extinguishing their private rtrlt1t1c3n§h1p
created through contract. All that the parties to a contract need tondo 1s.t0
get their mutual consent to give an end to their contractual reliatlonshx‘p.
With the contract coming to an end, the ri ghts and responsibilities therein
extinguish and no further performance is required to be made. However,
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to allow an absolute free hand to one par.ty t_o C.ancel or 1'escinq t'he C‘Ontract
and get away with it at its own free will is likely to cause injustice ang
prejudice to the other party to the contract. In such a case, thfe other party
needs to be protected from any adverse effects of the said unilateral act of
one party. For instance, the promisor may refuse to perform the promise
contained in the contract, which would amount to breach of the contract by
the pomisor. In such a case, to avoid any damaging 'outcome, the promisee
is given the choice to treat the contract alive"" and give further opportunity
to the promisor to perform the contract. The promisee also has the alternative
to take retributive measures by cancelling or rescinding the contract, which,
although a unilateral act, is justified and recognized by law, ' since it is
largely considered as a remedial measure available to the promisee against
breach of the promisor.

The fourth exception deals with the contracts which are impossible to
be performed mostly due to extraneous factors beyond the control of the
parties. For instance, a fire may destroy the goods which are the subject of
a contract of sale; a war between two countries may defeat the performance
of a contract of trade between the citizens of the two countries; or death of
one party may avoid the marriage contract with the other. In any such case,
the contracts are essentially frustrated and the parties are left under no
further rights and obligations in relation to such contracts.

Breach & Consequences

Where a contract is not performed according to its terms and
conditions, the party not so performing the contract is said to be in violation
or breach of the contract. The breach may thus occur in case a party:

(a) fails to perform the contract,
(b) disables itself to perform the contract, or

(c) refuses to perform the contract.

Whether the breach exists in condition (a), (b) or (c) above, it destroys
the contractual expectations of the other party either in whole or in part.
Thus a relationship created with a view to cause benefit, in case of breach,
results in loss and which ought to be compensated by the party causing it.
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The breaching party i e fo
1 . b . t;g } t} S, tl](,](‘f()] e, (‘X}j”-“;(‘(’ to a (,]
damag y the other party on account of the
the latter party. The non~brvzwhin}y
its obligations o Te— y
ltS. 2 . under the contract, | lowever, the hon-breaching party is ne
relle‘re‘j Of its C{ut\" to h'dV(" d(\l'](‘ all th thi « ’ g par Y 1s not
. . ) ¢ ¢ things required of it under the
contract un%ll'the time of breach, and to have done nothing that would
have made it impossible or unreasonably difficult for the b ; i
e = Marm 3 P, or the breaching part
to pertorm its part. This is essential to justify the non-breaching [‘)arfy’z
innocence and the resultant claim for damages e
e

aim for compensation or
breach and loss suffered by
party, on the other hand, is relieved of

Th? ne(?d fOl'.c.ialnages by the aggrieved party in case of a broken

contractis quite legitimate. However, any over-zealous pursuit for damages

may not be allowed to erode the due distinction between cases of ”n(:n-
performance” and “substantial performance”. The cases of non-performance
of contract are generally reflective of an overall uncooperative and offensive
attitude of the non-performing party to the contract and thus the claim for
damages is not generally limited. On the other hand are the cases of
substantial performance of contract by the promisor that has largely fulfilled
its obligations under the contract. In such cases, the claim for damages by
the promisee against an unintentional shortage by the promisor in meeting
some particular detail of the promise, which does not affect the essence of

the contract, is generally restricted to the extent of such detail only.

The ordinary remedy for breach of contract is money damages."” Some
contracts go so far as to include an agreement on a set amount of “liquidated
damages” which are to be paid in case something goes wrong. These are
acceptable to the Courts as long as the amount of liquidated damages 1s a
reasonable estimation of the harm that would be done by the breach. If the
amount is so excessive as to amount to a penalty or fine rather than
compensation for harm, the courts will ignore the liquidated dfxma ges clause
and assess damages by actually measuring at trial the financial harm done

by the breach.®”

The purpose of damages in suits on contracts 18 la‘t‘ best to plﬂ;; ;t,lg
injured party in as nearly as possible the same position he ;votul have
been in, had the contract been properly p-m:formed, an :11 e ot o
restore him as nearly as possible to the position he would aveh "
in, had he made no contract at all. In other words, no one shou

ly.
suffer loss because another has not performed a contract properly
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. o where money damages may notadequatg|
ations -

ise situ ar racts to purchase

a
- 7']11 A 1te T

wrec (l ‘zl"n' house. In such cases, quite possibly,
a pm' 1CU ke

t have even paid for the object of the contrac
not Nave ‘e ‘o
. hreach of his promise by the
ting or house). 1 [owever, on bre ‘"lh X hp JY thh(_
i e pamnting o tations  purchaser, a valuabla
(that 1s, thL_ P t “im"l of the specific expec lnll(msnffl ep o u,rct ‘ ua.fk
Al i rustre ' mnaod kO Qo om e Lo speciti
sellt, ane s to the injured purclmse,l to scgk r . pecitic
right accrues ’C(; he contract. In such situations, depending upon the
ce of the £§ ' inade of money damages
s of the object of contract and inadequacy Py }31’ Bes,
. n S C - g : Y ey
e . revive the broken contract and strictly @rl:(”;e E Pf(’mlf;.s
Courts may N— ake the person whq
o ined therein. But it is often more practical to m s P
contamne o <impl money damages to the injured party.
breaks the promise simply pay

compensate the 1]
unique painhng ot ,
promisoe—purchasm may

performan

Conclusion

If a society had no way of knowing what promises were serious enou%g
to be fulfilled, and in case of non-fulfillment, lelether the reC01.1rse Would
be to try to find the culprit and treat him with violence, the soc1e¥y wou p
be left with uncertainty and disorder. To avoid such uncertam.ty an
disorder, societies have developed the concept of legally bmdlr‘lg
agreements. The essence of which exists in providing reasonably cer.tam
and clear rules of making, performing and breaking enforceable promises,
and having the power of government to enforce such promises, or, at.least,
to see that the one who breaks the promise pays adequate compensation to
the other. Any such rules and laws thus, in their own manner, contribute to

bringing certainty, predictability and order to societies and allow them to
function in a civilized, just and productive manner.
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Four Pillars of International Trade Law

l*aronq Umair Niazi*

Main Principles of GATT 1994

Dl 1857 RlChal'd. Cobdcnl Wrﬁe “Free trade is God’s diplomacy, and
there is no other certain way of uniting people in the bonds of peace” () The
basic document that strives to ensure and guarantee free international trade
is GATT. General Agreement on Tariffs and Trade was first concluded in
1947. Now after the successful culmination of Uruguay Round and
establishment of World Trade Organization, GATT is called GATT 199%4.
General Agreement on Tariffs and Trade is based on four main principles.®
They are:

1.  Elimination of quantitative restrictions. |

2. Reduction and elimination of tariffs and other barriers of trade.
3.  Most favoured Nation Principles.

4. National Treatment rule.

These principles are not quite simple. Entire structure of GATT is built
on these four principles. Nearly all the provisions of GATT are related. to
these principles. The authors of General Agreement have tried to mgke ita
just, fair and impartial agreement. Before proceeding furt'her f1r.st the
objectives of this document be analyzed. GATT provides thatin the flelq of
trade and economic endeavor should be conducted to achieve the following

purposes.®

a)  Raising standard of living.

arge and steadily growing volume

- entand al
b)  Ensuring full employmen loping the full use of the

of real income and effective demand deve
resources of the world.

» Lecturer, University Law College, Faculty of Law, University of the Punjab, Lahore.
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of the resources of the world,

C) Developing the full use

1 . 3 - 3 (4)
d) And e\'pandinq the prnductmn and exchange of goods.

Now the question arises how these objectives mentioned above would
be achieved. GATT also answers the question. It further provides that thege
objectives would be achieved by entering into reciprocal and mutually

advantageous arrangements directed to:

a)  The substantial reduction of tariffs and other barriers of trade.

b) And the elimination of discriminatory treatment in internationa]

commerce.®

The objectives of GATT are of global nature. They are meant for the
welfare of the peoples of the world. Therefore GATT foresees that the fair,
free and non-discriminatory trade could only be possible when tariffs and
other barriers of trade are cut down considerably and discriminatory attitude
of importing countries against the exporting countries be brought to an
end. History has shown us that majority of international trade disputes
that arose in the past were due to these two practices by some countries.
Elimination of these two practices is among the four principles of GATT.
Countries with strong economies are always in a position to discriminate
and exploit countries with weak economies in the international trade. A
country may impose restrictions on the free import or export of certain
goods. These restrictions may be the fixation of quotas, import or export
licenses or other measures. These restrictions and prohibitions are termed
as quantitative restrictions. Now we shall discuss these principles in detail.

First Principal of GATT 1994
(RULE AGAINST DISCRIMINATION)
General Elimination of Quantitative Restrictions,®
‘ -General Elimination of Quantitative restrictions is the first main
principle of GATT. Itis also termed as rule against discrimination. Countries

with s i i i '
COuntrtir:ng (-eclcl)nomles are always in a position to discriminate and eXPlolt
s with weak economies in international trade. A country may
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impose restriction on the free IMport or export of goods. Th
: 00ds. These restrictions

-an be in the form of fix ave
calE T ses o xed quotas, import of export licenses or other such
measure. lhese restrictions or prohibition &l s

. are te O 3 1 1
restriction. e termed as quantitative-

ﬁ .Tl.le.use. of "llvlilr.ﬂtltat‘lve restrictions had been a great hurdle in the
past for free international trade. General Agreement strictly prohibits the
use of such l't’Stl'iCh'_OIlS‘ “The first rule, while 1)'e(:()gni7,in;d; tfﬁxzi fpis imp();tant
for member Counh‘-ms to follow open and liberal trade polices, permits them
to protect d(‘)me.stlc production from foreign competition, provided that
such pl.otecltlon 1sle>.<tended only through tariffs and is kept at low levels.
To this end it prohibits countries from using quantitative restrictions, except
in specified cases. The rule against quantitative restrictions has been
strengthened in the Uruguay Round”.? The principle against quantitative
restrictions is that the contracting parties shall not impose restrictions and
prohibitions like quotas, import or export licences or other measures. They
could only impose restrictions and prohibitions like taxes, duties and other
charges. This provision is not only applicable to imports from contracting
parties but also exports to other contracting parties of any product.® The
principle provided is quite just and equitable. In past the countries who for
their own benefits restricted the imports in the name of quotas, import and
export licenses and other such measures have been stopped from doing s0.
In fact rich and industrialized countries used quantitative restrictions against
developing or poor countries. Quantitative restricti(l)ns have been a tool of
exploitation. A situation may arise when a country’s economy gets mto a

critical phase. If such a situation is not controlled, the chances are tha§ the
llapse. In such cases GATT provides

entire economy of the country may cO T
y y y trictions.

exceptions to the general principle against quantitative res

Exceptions

te interests of the contracting parties,

otect the legitima _ B
b § tive restrictions 1n certain sttuations.

GATT authorizes the use of quantita
They are:

applied to prevent or

icti arily
swtrictions tempor¢ .
oy ducts essential for

a)  Export prohibitions or { foodstuff or other pro

relieve critical shortages ©
the exporting contracting party.
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yibitions or restrictions necessary to the
gulations for the classification grading
)

rnational trade.

and export prol
andards or re
lities in inte

b) Impor ting
application of st

or marketing of commox

;;rif‘ulll.lml or fisheries product imported

strictions on any a
ment of g()vornme%ntal measures

¢) Importre
to the enforce

m my form necessary

which opm‘ate:

iy  to restrict the quantities of the like product perr.n.itted to be
marketed or produced, or if there is no substantial domestic
production of the like product of a domestic product for which

the imported product can pe directly substituted.

ijy ~ Toremove atemporary surplus of the like domestic product, or,
if there is no substantial domestic production of the like product,
of a domestic product for which the imported product can be
directly substituted by making the surplus available to certain
groups of domestic consumers free of charge or at price below

the current market level, or

iify To restrict the quantities permitted to be produced of any animal
product the production of which is directly dependent wholly
or mainly on the imported commodity, if the domestic
production of that commodity is relatively negligible.”

S.H,nﬂaﬂy a country is also authorised to use quantitative restrictions
thin it is facing the problem of the balance of payments. Different countries
;)i‘n;rfcgi)lril;bg?;;tg dlich;rge their interne.\tional financial liabilities. These
forelem excitanze rean ‘ e discharged effectively when a country has enough
problem of the balance of Therefore, a country may find itself facing the
from international tra'de0 fpazl.nel-lts' when its foreign exchange earnings
the international liabilitie’s ,Or(le«g AL ivEsImBTE &5, At6 not enough to meet
short. In the situation m‘; df\ dl.so the foreign exchange reserves are failing
to use quantitative rest %I,}/t-l,()mf‘d above GATT has permitted its members
O o thé*iut.mn in ().n-dm- to increase their foreign exchange
The rationale for ;Duch‘ ; tme-”? :d'llon.al financial obligations effectively."”
should be used to Oversg;n::;l:n lsbthat the “price based measures’
When the price based measures Cpro lem of the balance of payments-

annot arrest a sharp deterioration in
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the external payments

position, the
a last resort.tb e

N quantitative measurers be used as

Another important e

Xception aeai
P B ¥ . ll]h‘t lh(\‘ vy
restrictions is for the devel & use

: of { pepda
Oping, quantitative

: countries. Deve i ; '
permitted to use quantitative restrictions on i | V‘\I.“ng oy iy
: 10Ns on imports in only one case, This

is the situation when the monetary reserves of a doye

" . O - < » »
declining. In order to check such do
counties can use quantitative re

loping cc

il ping country are
. ¢ ol monetary reserves, develr)‘ping
strictions.(1? ’

Quantitative restrictions were used by different countries in the trade
in textiles and clothing. This was permitted under MFA.% MFA permitted
countries to impose restrictions on imports of textiles and textile products
under certain specified conditions. Now the Agreement on Textile and
clothing (ATC)," requires member countries using quantitative restrictions

to remove them in four stages, and to abolish them completely by January
1, 2005.

Similarly agriculture sector was also an exception where many
developed countries used quantitative restrictions. These restrictions were
applied by developed countries on agricultural imports, beyond limits
authorized by GATT. These restrictions were in the form of variable levies.
The purpose of such restrictions was to protect domestic agricultural
production from the foreign competition. Now the Agreement on
Agriculture requires the member countries to abolish quantitati've
restrictions and system of variable levies and by replacing theses with

tariffs(?
Non-Discriminator Applications of Quantitative Restrictions

The aim of General Agreementon Tariffs and Tra_de -is the eli.mi‘na ti(?n
of quantitative restrictions. It permits the use of quantlta.tlve. ItGStl‘lCl;OI?S; 1\11
very exceptional and rare circumstances WlllFII are fully ]L.lstlfled\. It ul\t 11: !
provides that whenever quantitative restrictions are applied, tht?’ El{:st e
applied in a non-discriminatory way. GATT Provndes that no‘pm 1 ,1t{on
or restriction shall be applied by any contracting partx on the impor tahc})ln
of any product of the territory of any other Fontractmg plarty ortron t:, e
exportation of any product destined ff>r the territory of any other co.1'1 ac tﬁg
party, unless the importation of the like product of all third countries or the
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exportation of the like product to a1l third countries 18 similarly prohibited

or restricted.!”
rainst quantitative restrictions reveals
?

ysis of the rule ag . ' .
) loping countries. This principle

Pl'UVid(‘d for deve
ternational trade.

A careful anal
that many protmrtions are
has far reaching offects on in

«“The new frame work of rules covering agricultural products and
textile which the Uruguay Round has developed will ensure that GATT’s
basic rule against the use of quantitative restrictions and requiring that

rotection to domestic production is given only through tariffs are followed
in practice by all countries. Exporting enterprises prefer tariffs to quantitative

restrictions for many reasons. Tariffs are transparent and their incidence
The use of quantitative restriction imposes an

as administering authorities have the power to
time. Finally, as the operation of

on price is predictable.
uncertainty on the trade,
adjust the sizes of quotas from time to
quota restrictions requires licensing enterprises can export only if their
foreign buyers are able to obtain licence”.@ This principle and its exception
tries to achieve a balance. Now the countries are not in position to use
quantitative restrictions in a discriminatory way. If the use of quantitative
restrictions in necessary under the principles prescribed by GATT, thenit

should be applied equitably and in a just manner.

Second Principle

Reduction of Tariffs

~ The second important principle for the promotion of free and liberal
interna‘cional trade is the reduction of tariffs.®® The guideline for this purpose
teihat th? countries using tariffs and other measures to protect their domestic
f}fffuuc]?i: from international competition, should reduce such tariffs
shouligjk be %gt]’at:ions el COI‘U’éCtmg palfties. This reduction of tariffs
reducing tariflflfl. agamst' further increase.!'” A detailed procedure for
S s is also laid down for contracting parties.® Schedule af
_ provides the rates of tariffs.

 Each
tariffs fe::r dri?fg:e: of WTO has a separate schedule with different rate of
nt products. It is also provided that members should not

impose tariffs o . i ,
P r other duties which are in excess to those setforth” @ in the
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schedule. The rates of tariffs listed in the
rates of taritfs. During trade negotiations a

ositive rate or to .

Erinciple P reducle t_he rate of tariffs. GATT 1994 also lays down the
2 _ n‘eg(_‘tlahons and exchange of concessions amc -

countries. This principle is called princi S AT Tem e
advantage.® Accordi s ca ed principle of reciprocity and mutual
market gf 'an ;;OM g to this principle if a country desires to access the
g 0 “'31 country, through the removal or reduction of tariffs
: . f 1 : mub't make concession is tariffs, etc., to other country on the;

asis of reciprocity and mutual advantage. |

schedule are known as bound
country could bind its existing

-A p1‘9blem may rise while carrying on trade negotiations on the basis
of reciprocity and mutual advantage. Countries with weak economies cannot
negotiate with countries having strong economies on the basis of reciprocity
and mutual advantage. For this purpose it is provided that the developing
countries should not be treated on equal basis and reciprocity with
developed countries while carrying on trade negotiations.® It is also
provided that the developed contracting parties do not expect reciprocity
for commitments made by them in trade negotiations to reduce or remove
tariffs and other barriers to the trade of less developed contracting parties.®

The phrase “do not expect reciprocity” means that in accordance with
the objectives set forth in this Article (XXXVI), the less developed contracting
parties should not be expected, in the course of trade negotiations, to make
contributions which are inconsistent with their individual development,
financial and trade needs, taking into consideration past trade

developments.®

A facility is also provided for developing countries with regard to
tariff rates. A number of developing countries have been given ceiling
bindings in certain instances. Ceiling rate is in fact a permission given to
developing countries to vary their tariff rates on some products or sectors,
but not more than the agreed rates.? Understanding on the Interpretation
of Article XXVIII of the General Agreement on Tariffs and Trade also lays
down a procedure for modifications or withdrawal of a concession.

Uruguay Round Achievements for the Reduction of Tariffs

Uruguay Round has broughta considerable change in the tariffs. These

achievements are as follows:
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os have ngruod to reduce their tariffs on mdUStrlal

sped countri "
Developer of 6.3% to 3.8%, a 40% reduction.

TR
goods from an averags
«

b) The proportion of industrial ‘prmluvls w‘hirh m?tor'the jg?vglop?d
country markets under Mosl Favored Nation (MEN) zero duties wi]]
more than double, from 20% to 40%.

¢) Atthe higher end of llu‘..l‘ariff structure, the proportion (),f imports
into developed countries from all sources that encounter tariffs above
15% will decline form 79% to 5% and from 9% to 5% for imports from

developing economies.

d)  The percentage of bound tariff line industrial products has risen from
-89% to 9% for developed countries from 21% to 73% for developing
oconomies and from 73% to 98% for transition economies. As a result
these is high degree of market security for traders and investors.

e)  Oncethe Uruguay Round tariff reductions are fully implemented, the
proportion of industrial products which enter the developed country
markets under MEN zero duties will more than double, from 20% to
44% (from 22% to 44% for imports from developing economies). At
the higher end of the tariff structure, the proportion of imports mnto
developed countries form all sources that encounter tariffs above 15%
(so called “peak” tariffs) will decline from 7% to 5% (9% to 5% for
imports from developing economies).

" IThS industrial tariff profile of developing countries and areas is
PR . |
ablcifos E;r5 <:/Wlth 42% of imports center ing duty free and 38 % bound at duties
¢ 15%, once the Uruguay Round Tariff reductions are in place.®”

oo sy e analysis of the provisions for the reduction of arl
for the promotion of thvﬂi rt f’)pim%'f—f)um'nes e eaEn gIven Ty famhtlf%
significant progress in Lu[l fd{ - -] he Uruguay round has also resulted in
because of the E))indin vl la ] dinding by all countries. The assurance that,
be raised by Countriigs ::) U\I\@r rates agreed in the negotiations will not
enterprises to invest in manﬁa:stfli‘l‘iix,pnlljts .are b?ing made e1.1co-urages
nfetwmks and to take other meag f’ plants, equipment and distribution
bindings give enterprises a ¢ N :,UI_Lb to develop trade. Furthermore, the

puarantee that the tariffs that are payable on
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the raw material and in

. puts which the
productlon will not be vy

: have
mcreased by the

to import for use in export
IT Own governments.” (28)

Third Principle
Most-Favoured-Nation Principle

Third most important principle of G

— ATT is Most Favoured Nation
Treatment Principle (

MFN). This principle prohibits the
between contracting parties. The underlying point in the
treatment is that if a country grants any privilege

discrimination
principle of MFN
or concession regarding
tariff etc. for the import of particular product, then such concession or

privilege should be granted to all other contracting parties regarding the
like product. This MFN principle is not only confined to imports but also to
exports. This means thatif a country levies duties on the export of a product

to one destination, it must apply it at the same rate to exports to all
destinations.

According to Principle MEN Treatment is given in following cases:

a)  With respect to customs duties and charges of any kind imposed on
in connection with the importation or exportation.®”

b) Customs duties or charges of any kind imposed on the international
: 0
transfer for payments for imports or export.®”

31)

3 . . .(
c)  With respect to the method of levying such duties or charges

Vi ~ by any
d)  With respect to any advantage favour, Puv‘ﬂege igéft?liiﬁ e 27T
contracting party to any product originating in \oense \ditionally to
other country shall be accorded immed%ately andluntc?rlr ;tories 5§

the like product originating in or destined for the te

other contracting parties.®?

e) In case of non-discriminatory administration qutug:;::;ltll‘t}):
restrictions, it is provided that non—pmhi.lnt'lon or .restl? 1n e duct
applied by any contracting party on the 1mportat10§ of a O}i‘tition .
of the territory of any other contracting party or on the te.xpC)ﬁng -
any product destined for the territory of any other contra
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like product of all third countries or the

unless the importation of the ntries ¢
1 third countries is similarly

exportation of the like product to al
prohibited or restricted.®

As the GATT provides for free, fair and non-discriminatory
international trade, at the same time it also tries to balance the negative
aspects of a provision. MIN principle is quite exhaustive. The principle has
some exceptions, as GATT recognizes that tari ffs and other barriers of trade
can be reduced on a preferential basis by countries under regional
arrangements. This further provides that lower or duty free rates applicable
to trade among members of regional arrangements need not be extended to

other countries.®

This is a very important exception to MFN. General Agreement lays
down conditions for such arrangements. These conditions are:

a) The member countries of regional arrangements must remove tariffs
and other barriers to trade affecting substantially all trade among
themselves.®)

b)  Thearrangements should not result in the imposition of new barriers
of trade with other countries.®®

The regional arrangements can be of two types. It can either be a
customs union or free-trade area.®” In both cases the trade among member
countries takes place on a duty free basis while the trade with other countries
is subject to MEN tariff rates.

In Cgse of a customs union, tariffs of member countries are harmonized
and applied to imports from outside countries on a uniform basis. In case

of free ‘trade area member countries continue to use without harmonization,
the tariffs setout in their individual national schedules.®®

Among many regional arrangements some are following:
Eqropean Union (EU), (EU-East Europe Free Trade Arrangements,
Australia, New Zealand Closer Relations Trade Agreement (CER); North

American Free Trade Agreement (NAFTA); Mercado Common Del Sur
(Mercosur) comprising of Brazil, Argentina, Uruguay, Paraguay; Andean
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Pact, Per 8 , g .
, Peru, Venezuela, Bolivia, Colombia, Ecuador: Common Market for

Eastern and Southern Africa (COME -
\Mrica (COMESA) consisting of . :
countries. ) g of twenty-three African

This regional trade is no doubt good for developing countries. Tt will

create a good trade balance between the members of a free trade area. At
the same hn‘uf it may affect the international trade negatively. “ But dedicated
follow-ers f‘f tashion are divided. While some claim to see regionalism and
globalization as complimentary, other see them as contradictory. These
critics say that belying their appealing name; FTAs will make world trade

less free

77 (39)

In addition to these arrangements developed countries have

introduced one way free trade arrangements under which imports from
either all or limited number of developing countries enter their markets
duty free. These arrangements are non-reciprocal as developing countries
benefiting from preferential access do not extend any preferential treatment
to imports from developing countries. Examples of such one-way
preferential arrangements are:

a)

b)

The Lome Convention under which member states of the European
Union allow imports from a number of countries in Africa and the
Caribbean and LDCs in Asia and Pacific countries (ACP Countries)

to enter on a duty-free basis.

The Generalized System of Preference (GSP) under which developed
countries allow imports from all developing countries of industrial
products and selected agricultural products on preferential and duty

free basis.

The Caribbean Basin Arrangement, under which‘the Unite@ States
allow imports from countries belonging to the Caribbean regionona

duty free basis.®)

Fourth Principle

National Treatment Principle

ant principle of GATT is “National

The fourth and most import
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Treatment on Internal Taxation and Regulation”.V The MFN®? principle
prevents the member countrics from discriminating among the‘ member
countries. The principle in Article 1T provides that when any lmp()rt?d
product has crossed the border of any country after paying customs duties
and other charges, then such imported product should be treated on the
same basis as alloca]]v manufactured product of same kind is treated in the
country.

This principle of National Treatment pr()hibits a discrimination
between an imported product and a locally manufactured product of same
kind. [t is not permitted to any member to impose any other internal tax on
any imported product (when such imported product has entered the country
after the payment of usual customs and other duties) which increases the
price of such imported product as compared to the price of a locally
manufactured product of same kind.

This principle®also provides that internal taxes and other internal
charges, and laws, regulations and requirements affecting the internal,
offering for sale, purchase, transportation, distribution or use of products,
internal quantitative regulations requiring the mixture, processing or use
of products in specified amounts or proportions should not be applied to
imported or domestic products so as to atford protection to domestic
production.

It is further provided® that the products of the territory of any
contracting party imported into the territory of any other contracting party
shall not be subject, directly or indirectly, to internal taxes or other internal
charges of any kind in excess of those applied, directly or indirectly, to like
fiomestic products. Moreover, no contracting party shall otherwise apply
internal taxes or other internal charges to imported or domestic products in

é ;n?;xner contrary to the National Treatment Principle as laid down 1n

. Similarly®) the products of the territory of any contracting party
imported into the territory of any other contracting party shall be accorded
treatment no less favorable than that accorded to thé’.like products of national
f)rigm in respect ()f all laws, regulations and requirements affecting their
?hzrniiiélf_e, offermg_sale, purchase, transportation, distributions or use.

provisions of this paragraph shall not prevent the application of
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differential internal transportation charges which are exclusively on the
economic operation of the means of transport and not on the nationality of
the product.

On the use of internal quantitative regulations® that no contracting
party shall establish or maintain any internal quantitative regulation relating
to the mixture, processing or use of products in specified amounts or
proportions which requires, directly or indirectly, that any specified amount
or proportion of any product which is subject to the regulations must be
supplied from domestic sources. Moreover no contacting party shall
otherwise apply internal quantitative regulations in a manner contrary to
principles.®”

These provisions are of paramount importance. It is quite clear once
the distinction between imported and exported products in finished and
domestically manufactured products do not receive any favourable
treatment, then it is expected that international trade will boom. The result
will be an improved standard of goods for the consumers. Panel of GATT
in 1958 issued a report on the discrimination done by Italian law which
provided special credit facilities for the purchase of agricultural machinery
produced in Italy. The Panel observed that it was not the intention of General
Agreement to limit the right of contracting party to adopt measures which
appeared to it necessary to faster its economic development or to protect a
domestic industry, provided that such measures were permitted by the
General Agreement. The GATT offered a number of possibilities to achieve

these purposes through tariff measures or otherwise.

The Panel did not appreciate why the extension of credit facilit.ies in
question to the purchases of imported tractors as well as dox_nes.tlcally
produced tractors would detract form the attainment of the objectives of
law, which aimed at stimulating the purchase of tractors mainly by snpll
farmers and cooperatives in the interests of economic de\{ellopment. If on
the other hand, the objective of the law although not sp‘eaﬁc%ﬂly s‘ta.tedlm
the text thereof to protect the [talian agriculmral ‘mac}.unery nuhxe@ 3‘/, ; 11e
Panel considered that such protection should be given in wa)‘/.s peu;us?udie;
under the General Agreement rather than by the exterilsloyn ‘(éufsjral
exclusively for purchases of domestically produced agri

machinery_(48)
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ATT »d the istinction betwee
In another report Pancl of GATT recalled that thle .dl'%tmt nhe n
‘ ' o ~mental importan use
import duties and internal charges 15 of fundamenta ; tP e e
e ey customs duties
& coment regulates ordinary ¢ ustoms du ’ P
the General Agreey o i swsition of ordinary customs
charges and internal taxes differently, the tmposit " 1 tarift
o st i | ‘ s they exceed tar
1utio:‘ for the purpose of protection 15 allowed unless t ey |
N ) | . “charpes of an kind imposvd on or 1n connection
bindings, all other dutics or¢ arges ofany k ! A
with importation are in principle prohibited in respect O | e
[Article 11:1 (b)]. By contrasl internal taxes that discriminate against imported
products are }Sx-(»ﬁilvil-o(_l, whether or not the items concerned are bound

(Article 111 :2).4%

The Panel also reported that the intention of the drafters of the
Agreement was clearly to treat the imported products in the same way as
like domestic products once they had been cleared through customs.
Otherwise indirect protection could be given.®”

The National treatment rule gives assurance to the exporters that their
products after crossing the borders of importing countries and by paying
customs duties and other charges payable at the border, will not be required
to pay other such internal taxes at rates that are higher than those payable
on products of domestic origin. The national treatment rule applies not
only to internal taxes but also to the rules governing mandatory standards
for products and these applicable to the sale and distribution of goods. The
governments impose taxes. They also adopt new rules and regulations. This
is dore for the health and safety of people and protection of environment
the principle discussed above would ensure that such taxes and regulation
ngc?ii:i ;I:i};l;ijrm;; only to imported but also to domestic products on a

y basis. This is very important for exporters.
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Protection of Biodiversity vis-a-vis
Patentability of Biotechnology: Cross
Road for Intellectual l’rnpcrty and
Environmental Laws

Ashfaq Ahmed Khan*
Jonathan Curci Staffler**

Bilateral Treaties on IPR Protection on Inventions on
Life Forms

Notwithstanding the numerous concerns raised by TRIPS,
industrialized countries and the transnational corporations (TNC) consider
this Agreement only a minimum standard of protection of [PRs on biological
resources. In order to achieve much stronger standards of protection,
developed countries are negotiating, one by one, a range of bilateral, regional
and sub-regional agreements with governments of the Southern countries
under the mantra of “national treatment” and “Most Favoured Nation”
(MFN) principles. This practice may soon make TRIPs obsolete® achieving

what has been called a “TRIPs plus Agreement”.

One of the biggest novelties introduced by these bilateral agreements
is the requirement to provide patent protection on plants and animals but
through bilateral agreements with industrialized countries. This is true for
Jordan, Mongolia,? Nicaragua, Sri Lanka® and Vietnam.® Under anothgr
approach, South Africa and the 78 African Caribbean Pacific (ACP) countries
are supposed to grant patents on “biotechnological” inventions.® ihls
presumably means plants and animals, in addition to the microorganisms

required by TRIPS.

In the field of micro-organisms, TRIPS does not advocate the Budapest

University Law College, University of the Punjab, Lahore Program Coordinator,

Environment and Intellectual Property Laws.
* Attorney in Intellectual Property Law, Geneva.
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protection of micro-organisms. Indeed.this treaty .oblige'és

physical, deposit of samples of MiCro-Organisms, in
lieu of full written disclosure of the invention t‘hl'lough an m'ternatmnal
nder Budapest, deposit fulfils the requirement for
disclosure. This treaty, whose Contracting parties are most'l.y industriali'z.ed
ones, relies on a network of recognised inlvrlmlinrm'l depository author.mes
which operate special rules on access to tlrm »l)u)l()‘g]('al samples, espec1a.lly
to avert potential patent infringement. Under bilateral agreem'e-nts with
industrial countries such as Korea,® Mexico,” Morocco and Tunisia® have
been required to join the system, while Jordan must implement its
substantive provisions.®) The presence of the clause that calls for
implementation of IPRs in developing countries “in accordance with the
highest international standards”"? is at the centre of concerns of NGOs
and peoples. These undefined standards open the door to new standards
being generated through the investment treaties. These kind of agreements
represents simply a tip of the iceberg of the unrelenting pressure to patent
plants and animals of a new idea that, quietly brewing away in a corner, 1s
becoming rampant.

system for patent
parties to recognise the

depository authority. U

Possible Major Options for Revision of Article 27 of
TRIPs

Several options for a review on the scope of Article 27.3(b) are under
discussion in WIPO and in WTO. The maximum position would be to revise
Article 27.3(b) so as to exclude life forms altogether from the ambit of the
TRIPS Agreement. The minimum position should seek to preserve the status
quo, that is, the existing text, so that the IPR protection is not strengthened

ey _further, and that the present textual ambiguities may be exploited in
the implementation process.(tt

1. OptionI - “No Patents on Life”

| Option I reflects the maximum position, one which seeks to exclude
life forms from the ambit of the TRIPS Agreement altogether. In particular,
we note that the African Group of countries in the WTO has proposed that
Art1c1f3 27.3(b) should be amended to clarify timal
orgamisms and all other living org
Thus, Article 27.3(b) should be
plants and animals, including t

that plants, animals, micro-
anisms and their parts cannot be patented.
reyised S0 as to prohibit the patenting of
heir parts, and the processes which make
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use of, or are related to, plants, animals and their parts. The prohibition
against patenting parts of plants and animals must include genes, gene
sequence, cells, seeds, ete. which are very much part of the particular plant
or animal. A number of other developing countries in the WTO have
supported this position.(?

2. Option 11 - Full Discretion to exclude Patenting of Life

The second option is short of excluding life forms from the ambit of
the TRIPS Agreement. In this instance, the words “may exclude” are used
to denote the discretion available to national governments to determine on
the issue of patenting of life. The effect of this formulation is that WTO
members will retain the right to exclude patentability of plants and animals,
without the condition of providing protection for micro-organisms,
microbiological processes, non-biological processes and also plant
varieties.'¥ Moreover Article 27 should incorporate requirements in the
CBD concerning access authorisation from the government of the country
providing a genetic resource used in an invention, prior informed consent,
benefit sharing, protection of traditional knowledge and technology transfer.
Proponents®® of this measure argued that this would ensure that source
countries’ laws on access and benefit sharing and on protection of traditional
knowledge would be respected by patent applicants and would prevent
abusive patenting of existing traditional knowledge by parties other than
the holders of the traditional knowledge. This issue was also discussed in
the Autumn of 2000 at the WIPO General Assembly, which agreed to
establish a special Intergovernmental Committee to consider the relationship
between intellectual property and genetic resources, as well as traditional
knowledge and folklore. The first meeting of this Intergovernmen@l
Committee has taken place from 30 April to 5 May 200116. In this context it
interesting to note that a major advancement was to inc_lude in t.he filing of
patent application an indication of origin of the genetic material. The US
strongly objected to the inclusion of such a requirement on the excuse that
same was substantive law and procedural law. It is hard to see Al}‘ow such a
simple filing requirement in the procedure of the patent office would

constitute substantive law.

3 Option I1I - Maintenance of the Status Quo

i s 18) .
The main legal ground of European Countries,” USA® and some
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atus quo, 18 that the two treaties do no.t deal With .the
«lives CBD are: the conservation of biological
diversity: the sustainable use of ils (-(nnpmu'nﬁs; apd the fair a-nd equitable
o arising, out of the utilization of genetic resources,
The main objectives of The TRIPs /\;;rvvmm?l‘ a re to set minimum standards
of intellectual property protection wilhin WT'O Members and to ensure tbat
States make available to rights holders judicial and/or administrative
procedures to enforce their intellectual property ri_gh.ts. [t is clea%' that
implementation of patent legislation may impact on the implementation of
the CBD. Nevertheless, it is argued that intellectual property is only one of
many complicated aspects concerning access to genetic resources and benefit
sharing. Intellectual property rights do not aim either to regulate the access
and use of genetic resources, or to regulate the terms and conditions for
bioprospecting and commercialization of IPR-protected goods and services.
Patent authorities should not examine whether an invention meets criteria
other than those applying to an invention.® The arguments of the majority
of the Southern hemisphere countries should be developed in appropriate
international instruments particularly to achieve the objectives of access to
genetic resources, benefit sharing and protection of traditional knowledge.
However, WIPO should be the forum of negotiation of measures aiming at
facilitating benefit sharing and protecting sovereign access right by for
instance inserting a disclosure of origin obligation or to develop protection
of traditional knowledge.

others® for the st
same subject-matter. The obj

sharing of the benelits
C

4.  Should TRIPs be Placed Elsewhere?

_ Many civil society groups prefer to see the obligation to protect plant
varieties removed from TRIPS. Indeed, the definition sui generis systems
uses flexible terms so that they allow for protection of communities; rights
.and. traditional knowledge. Yet other questions need an answer such as do
indigenous peoples support the culture of exclusive monopoly rights? Do
farmers want IPRs? Should what the religious leaders say aboJut the moral

and ethical di ‘ P ) _ ‘ .
mensions of “owning life”, be taken into account nationally

and mtef‘national]y? Should the homocentric concepts of law be replaced
by grant.mg rights to nature and animals as subjects of law? Is such a radical
change in the legal paradigms likely to be accepted? Would communities
"’th ncti e the,i,r rights defined and disputed throu gh WTO? Are their rights
intzllsciﬁleited ? Because of these grave uncertainties these far reaching

al movements purport the removal of TRIPs from the WTO and
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for it to be settled elsewhere... But we can still wonder where is the
appropriate forum?

Under the present circumstances, these propositions are rather far from
1\\ipg realistic. The TRIPs review of 1999 in many respects represents
unfinished business so far as the US is concerned. Indeed, TRIPs was an
initiative of an international business coalition consisting of mainly
European, Japanese and US multinationals® who saw the intellectual
property issue as exclusively an investment issue. In the context of the
Uruguay Round, US corporations wanted to be able to assure intellectual
property revenues on a world-wide basis. These interest groups under the
leadership of the US pursued three broad objectives. Firstly, the globalization
of intellectual property protection by the adoption mainly in developing
countries of intellectual property laws. Secondly, the begin of a process of
harmonizing intellectual property laws to higher standards, thereby taking
advantage of the principle of national treatment that had long been part of
international intellectual property. Thirdly, the inclusion of TRIPs in WTO
would ensure that States took their international obligations seriously
through the advantage of the enforcement mechanism and dispute
settlement procedure.

After being outvoted in fora such as WIPO and UNESCO by a coalition
of developing countries, the US undertook a strategy of shifting the issue of
intellectual property into the GATT, consequently catching the train of the
Uruguay Round to fit it into WTO Treaties. It goes without saying that
above-mentioned goals on intellectual property are more likely to be
achieved in WTO. This operation was largely successful since the US and
other supporting countries can use the size of their markets: US can use
negotiating capabilities and the multi-bargaining dimensions of the WTO
to secure outcomes for intellectual property and finally dominate the agenda
setting process, and thus accomplish all results which remained beyond
US reach in fora like WIPO or UNESCO.

In spite of these unbalances in the international institutional arena, we do
not see any merit in the argument against protection of Intellectual Property
for micro-organisms if it is used for certain strategic role in remedying
pollution, reversing degradation, decomposing some non-biodegradable
waste such as plastics and biotechnological options for eliminating use of
chemical pesticides and other toxins. One can still argue that biotechnology
could be used for many other purposes as well. But at the end of it all, it
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seems to us that the biggest benefactor from the suspension of Article 27.3(b)
would be the polluting industries. Indeed, they would feel'not under
pressure to invest in rosearch on bio-remediation because the investment

. PR
would not be recovered in the absence of 1PRs.

5. Conclusion

It has been argued that the patent regime is a western form of IPRs
totally unsuitable to the majority of the societies in the south. The vast
majm—*itv of farmers who manage biodiversity at the local Jevel are used to
collective rights, private rights being completely alien to these
communities.?? The argued conflict between the two international
instruments is generated by this very basic assumption. Hence, possible
solutions of reconciliation must involve the fact that Article 27.3(b) should
be reviewed determining the type of rights that should be given to
individuals and to communities, they should retain their sovereign right to
determine what incentives they should give to individuals and to
communities within their own countries.

It is amazingly striking how events completely unrelated with such a
technical topic as biotechnology can influence the evolution of the law. We
can empirically observe probably the first of the major international
legislative impacts of the infamous catastrophe of September 11th 2001
precisely on the topics of primal importance in this paper: the revision of
Article 27.3(b). Despite the reluctance stressed in the western proposals
about the revision of this Article mentioned above, during the last Ministerial

Conference of WTO in Doha, Qatar, an unexpected language can be found
in the declaration of November 14th 2001:

"‘We iﬁstruct the Council for TRIPs, in persuing its work programme
including under the review of Article 27.3(b), the review of the inplementation
of the TRIPs Agreement under Article 71.1 and the work foreseen pursuant
to paragraph 12 of this Decluration, to examine inter alia, the relationship
between the TRIPs Agreement and the Convention on Biological Diversity,
the protection of traditional knowledge and folklore, and oth:’r relevant new
dt’l.’t'l()pments raised by Members pursmmt— to Article 71.1. In undertaking
this work the TRIPs Council shall be Quided by the objectives and principles

set outin Articles 7 and 8 of the TRIPs Agreement and shall take fully into
account the development dimension”.
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We do not dis
scuss the reasons of s - jecti i
they are mainly to be found in the recens such a (han'ge of ol?]ecnves, since
am the recent evolution of international relations.

But a str > i x s EEtiatl . o :
ong change in the negotiation priority has to be found in the US
approach to these issues.®

Now it is time for making of the review of Article 27.3(b) a real
opportunity for both developing and d eveloped countries to include certain
ethical and institutional responsibilities to be shared between WIPO and
WTO. In the realm of international conferences major weight should be
then given to the voice of non-state actors as it is generally done in the UN
fora. This opens to wider question of the doctrine of the competence of
international organizations.® Although 27.3(b) has been negotiated in the
GATT-WTO Uruguay Round, in order to establish the full competence of
this international organisation in reviewing this article, the evolution of
the UN System has to be also considered. The past international cooperation
in sectorial fields is now seen as a coherent and coordinated system with
agencies that function in a cross sectorial wayzs.® The concept of exclusivity
(which accompanies the one of speciality® is nuanced in the practice of
the specialized agencies. However, this modus of negotiation can be
handicapped by the barrier that can arise between the WTO and WIPO, the
first not being directly connected with the family of the United Nations
and the latter being a UN Specialised Agency. For all these reasons, we
believe that only a joint work between the two organizations in the revision
of this article, can result in an answer to the apparent philosophical or pro-
life argument about excluding all living matters from .pjatent protgction
(including microorganisms). Eventually, a balanced revision of Article 27
can become the key to open to the real flow of biotechnologies among the

southern countries as well as from north to south.
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oints of Conflicts between

CBD and TRIPs®)

CBD Says

|

[@F]

Nati( I] O tdtos 11(’ n (, i i Y V ]
] ) S > l‘?(h\ q()\)")r ,1] ¥ B 5] 2l 1 2 & o 1 1 ) ical
lt‘.)()llrLts (l r(”l”l ‘(, ‘1'1- ]l). 1). '

The use or exploitation of biological resources must give rise to
equitably shared benefits (art. 15.7, art. 19.2).

The use or exploitation of traditional knowledge, innovations and
practices relevant to the use of biodiversity must give rise to equitably
shared benefits (Preamble, art. 18.4, art. 8.j).

Access to biological resources requires the prior informed consent of
the country of origin. It alsorequires the ‘approval and involvement’
of local communities (art. 15.5)

States should promote the conservation and sustainable use of
biodiversity as a common concern of humankind taking into account

all rights over biological resources.

TRIPs Says

L

Biological resources should be subject to private intellectual property
rights. Compulsory licensing, in the national interest, should be

restricted (art. 27, art. 21).
technology, therefore the

must be protected by IPR.
between a patent holder

Patents must be provided for all fields of
use or exploitation of biological resources
There is no mechanism for sharing benefits
in one country and the donor of material in another country from

which the invention is derived (art.27.1).

. ; ie hnology, therefore the
t be provided for all fields of tec g
Patents must be p ological resources must be protected by IPR.

r exploitation of bi s
;;e rOe - 111)0 mechanism for sharing benefits between a patent holder
e ,
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‘1 one country and the donor of material in another country from
which the invention is derived (art.27.1).

4. There is no provision requiring prior informed consent for access to
biological resources which may subsequently be protected by IPR.

5. Thesafeguarding of public health and nutrition, and the public interest
in general.

The Conflict

1. National sovereignty implies that countries have the right to prohibit
IPRs on life forms (biological resources). TRIPs requires the provision
of IPRs on micro-organisms, non-biological and microbiological
process, as well as patents and/or sui generis protection on plant
varieties.

2. CBD gives developing countries a legal basis to demand a share of
benefits. TRIPs does not mention that legal authority.

3.  CBD gives developing countries a legal basis to demand a share of
benefits. TRIPs does not mention that legal authority.

4. CBD now gives states legal authority to diminish the incidence of
biopiracy by requiring prior informed consent. TRIPs does not mention
this authority with the risk to promote the phenomenon of “biopiracy”.

B

CBD places the public interest and common good over private property

and vested interests. TRIPSs grants private rights on the same subject
matter.

.
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Engagement on the
phytogenetic resources

Rights plant breeding

Patent

Criteria: Distinction, homoge-

Criteria: novelty, inventive

Humanity

Free access to genetic
resources

Farmers Rights

Financial Compensation
for their contribution to the
conservation and the
development of
phytogenetic resources
Transfer of Technology

Protection for 15 years (or
18 years for the trees and
vineyards) of the cultivar
(but not for the composing
genes)

Exemption of the research
Privileges for farmers

*

neity, stability step, industrial application
3 d l
* Common Heritage of Characteristics * Characteristics

Monopole of exploitation of
the 20 years in Europe
delivered at the origin for
technical processes

\ J i
Recognition under way Revision 1991 i)
\ \ {

* Common heritage of

humanity replaced by

* Protection granted to all the

"superior vegetal species

* Extension of the patents to

life forms, extension to

easier access on [11]01{F7¢]1y o [FReSm—— ) entire products & varieties,
N 2 %
Convention on
Biological Diversity
References

(1)

Using the TRIPs-p
agreements, GRAIN

developed and developing
IPR on life forms is conc
countries. Which meanst

of these treaties C

er .
hat something seriou

annot be accidental.

lus criteria described above, and looking at iny a port'ion of these
has identified 23 cases of bilateral or regional treaties between

countries that should be classed as TRIPS-plus as far as
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(1)

Agreement on Trade Relations between the Government of the United States of
America and the Government of the Mongolian People's Republic. http://
199.88.185.106/tcc/data/commerce_AhtmIfTCC_2/MongoliaTrade.html [Art. 9(c)i].

Agreementon the Protection and Enforcement of Intellectual Property Rights between
the United States of America and the Democratic Socialist Republic of Sri Lanka.
http://199.88.185.106/tccldata/commerce html/TCC_2/
Sri_Lanka_intelIectual__Property/Sri_Lanka_Inte|lectualProperty‘htm| (Sec 2c).

Agreement between the United States of America and the Socialist Republic of Vietnam
on Trade Relations. http://Jusembassy state gov/vietnam/wwwhbta.htmi [Chpt II: Art
1.3 and Art 7.2(c))].

Partnership Agreement between the African, Caribbean and Pacific States and the
European Community and its Member States, CE/TFN/GEN/23-OR, ACP/00/0371/
00, 8.2.00. http://europa.eu.int/comm/trade/pdf/acp.‘pdf [Art 45]. Agreement on Trade,
Development and Cooperation between the European Community and its Member
States, of the one part, and the Republic of South Africa, of the other part, Official
Journal L 311 of 4 December 1999 p. 0003-0297. http://europa.eu.int/eur-lex/en/lif/
dat/1999/en_299A1204_02.htm1 [Art 46].

Record of Understanding on Intellectual Property Rights. http://199.88.185.106/tcc/
data/commerce_html/T CC_2/Korealntellectual.html [Sec. B.6].

Economic Partnership, Political Coordination and Cooperation Agreement between
the European Community and its Member States, of the one part, and the United
Mexican States, of the other part, Official Journal L 276/45 of 28 October 2000. http:/
/europa.eu,int/comm/trade/pdf/text_dec.pdf [Art 12.1]. Decision No 1/ of the

Joint Council. http:/leuropa.eu.int/comm/trade/pdf/text_dec.pdf [Title IV, Art 36.2 and
36.4].

Euro-Mediterranean Agreement establishing an association between the European
Communities and their Member States, of the one part, and the Republic of Tunisia,
of the other part, Official Journal L 097 of 30 March 1998 p. 0002-0183. http://
eurona.eu.int/eur-lex/en/lif/dat/1998/en_298A0330_01.html.

Agreement Between the United States of America and the Hashemite Kingdom of
Jordan on the Establishment of a Free Trade Area. http://192.239.92.165/regions/
eu-med/middleeast/textagr.pdf [Art 4.1(b), Art 4.18, Art 4.21 and Art 4.29(b)].

Euro-Mediterranean Interim Association Agreement on trade and cooperation between
the European Community, of the one part, and the Palestine Liberation Organization
(PLO) for the benefit of the Palestinian Authority of the West Bank and the Gaza
Strip, of the other part, Official Journal L 187 of 16 July 1997, p. 00030135. http:/
europa.eu.int/eur-lex/en/lifldat/1997/en_297A0716_01.html [Title Il, Art 33].

See some of this propositions can be found in “Relations entre les droits de propnete
intellectuelle et les dispositions pertinentes de I' Accord sur les aspects des droits de
propriete intellectuelle qui touchent au commerce et la Convention sur la diversite
biologigue”, Reunion intersessions sur le fonctionnement de la Convention, Montreal,
Canada, 28-30 juin 1999, Union Mondiale pour la nature.
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Draft Communication by Kenya Review of the Provisi

TRIPs Agreement

el et lftiw\i/;/;/[(]s(gfvwaoz, 6 August 1999. India proposes to exclude patents

indigenous knowledas a deéS;ble. then at least exclude patents based on traditional/

iwietigs: Ths ge an .L\)toducts and processes essentially derived from such
. re must be disclosure of the country of origin of the biological resource

g .
nd associated knowledge, and proof of the provider's cons

: sent, to ensure equi
sharing of benefits. It should be left to national policy to decide what are patclunl’;zg:z

zwolcrc;iprg?:isln? including in light of Art. 27.2 (morality and ordre public). Developing
un‘ nes i g naia cannot accept any further strengthening of the protection prosmﬂ‘
provided to life forms, WT/I,/326 of 22 October 1999. o

ons of article 27.3(b) of the

'Ar‘ticle 27 .3(b) of the TRIPS Agreement: Review options for the South on this point
it has been suggested that since Article 27 .3(b) refers to “plants and animals” and no;t
to any particular class thereof (such as varieties , “races” or “species”), this reference
should be read to include both naturally occurring plants and animals and parts thereof,
as well as those which have been genetically modified (i.e., transgenic).

The African group proposes the that the review of 27.3 should clarify that plants,
animals, micro-organisms, their parts and natural processes cannot be patented.
TRIPS should contain provisions to promote, not undermine, the conservation and
sustainable use of genetic material. Finally TRIPS should contain provisions to prevent
“biopiracy”, WT/GC/W/302 of 6 August 1999 and IP/C/W/206 of 20 September 2000.
Southern Africa Development Cooperation (SADC). The exclusion for essentially
biological processes should extend to microbiological processes. WT/L/317 of 1
October 1999. Brazil proposes to keep the flexibility for members to exclude plants
and animals should be retained. Art. 27.3(b) should be amended to allow members
to require further conditions for patentability, viz. (1) identification of source of genetic
material; (2) traditional knowledge used to obtain that material; (3) evidence of fair
and equitable benefit-sharing; and (4) evidence of prior informed consent for the
exploitation of the patent. Art. 27.3(b) should bear an interpretative note clarifying
that discoveries or naturally occurring materials are not patentable. IP/C/W/228 of 24
November 2000. This is also the position of Venezuela , WT/GC/W/282 of 6 August
1999 and Zambia, Jamaica, Kenya, Pakistan, Sri Lanka, Tanzania, Uganda and
Zimbabwe, JOB(99)/3169 and Add. 1. The Least Developed Countries (LDC) Group
affirm that there should be a formal clarification that naturally occurring plants and
animals, as well as their parts (gene sequences), plus essentially biological processes,
are not patentable. Incorporate provision that patents must not be granted without
prior informed consent of country of origin. Patents inconsistent with CBD Art 15
should not be granted, WT/GC/W/251 of 13 July 1999. Cuba, Dominican Republic,
Egypt, El Salvador, Honduras, India, Indonesia, Malaysia, Nigeria, F?akistgn, SriLanka
and Uganda add that the review should also: clarify the artificial dlsnnctnop bet_ween
biological and microbiological organisms and processes; ensure the continuation of
traditional farming practices including the right t‘o save anq exchange seeds anq sell
their harvests; and prevent anti-competitive practices that will threaten food sovereignty
of people in developing countries, WT/GC/W/354 and WT/GC/W/355 of I October

1999.
Matters Concerning Intellectual Property and Genetic Resources, Traditional

Knowledge and Folklore, WIPO Doc. WO/GA/26/9.
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(16)
(17)
(18)
(19)

(20)

(21)

(22)

(23)

(24)

On this topic see BLAKENEY, op. cit.
WT/GC/W/193 of 2 June 1999 and IP/C/W/254 of 13 June 2001.
WT/GCM/115 of 18 November 1998 and IP/C/W/209 of 20 September 2000.

This is the position of Singapore TRIPS should not be used to enforce henefit-sharing
arrangements or any common approach to benefit-sharing, JOB(00)/7853. Japan
WT/GCIW/242 of 6 July 1999. Norway adds that — It should be considered whether a
provision on the disclosure of the origin of genetic resources should be inserted in
the TRIPS Agreement to ensure a more effective implementation of the CBDIP/C/\N/
293 of 29 June 2001. sSwitzerland fosters no lowering of standards of protection The
exclusion for plants and animals is a balanced provision that takes into accounts
members’ needs and interests. Switzerland also agrees with Singapore that the UPOV
system is a useful reference for the basic level of protection of any sui generis system
for the protection of plant varieties. Nonetheless, also agrees that there may be other
sui generis systems that meet the requirements of Article 27.3(b) besides UPQV and
considers the elements listed by the US to be helpful in drawing up such systems, IP/
C/AW/284 of 15 June 2001.

Therefore, the EC does not favour incorporating into the TRIPs Agreement overly
complex requirements which would oblige patent applicants to provide, in their patent
application, an official certificate of the source and origin of the genetic material and
the related traditional knowledge used, evidence of fair and equitable benefit sharing
and evidence of prior informed consent from government or local communities for
the exploitation of the subject matter of the patent”. However, the European
Communities “are open to examine possible effects of the patent system and look
into different ways of positively support states in achieving the objectives of the CBD,
in particular benefit sharing, while maintaining existing standards and level of
intellectual property protection and not unduly increasing the burden on patent
applicants and taking in to account the outcome of the above - outlined negotiation
process which is taking place in the frame work of CBD. As already mentioned above,
further discussions on access and benefit-sharing will take place under the CBD.

For the history see Peter DRAHQS, “Global Property Rights in Information: The Story
of TRIPS at the GATT” Prometheus, 13, 1995, pp. 6-19.

$ee for instance the African approach on human rights who encompass collective
rights enshrined The African Charter on Human and Peoples’ Rights adopted 17
June 1981, entered into force 21 October 1986, OAU Doc. CAB/LEG/67/3 Rev. 5, 21,
International Legal Materials, p. 59.

See the letter of the US Chief Senator for International negotiation Tom Daschle of
November 1, 2001 where he gives guidelines to the US delegation in FAO negotiation
round, illustrating the change of the US position: <<[...] Specifically, | support proposals
to exempt farmers from paying royalties on patented farmed animals and technical
fees on seeds that have been genetically modified. [...] Additionally, patent holder or

owners of genetically modified rogranisms and related technology should be liable
for health, safety and environmental impacts...>>

VIRALLY M., << La notion de fonction dans la theorie de I’ organisation intemationale
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>>
, In Melanges offerts a Charles Rousseau: La Communaute internationale, Paris,
ed. A. Pedone, 1974, p. 281,

The.recent mgjor international conferences are a consequence of this evolution. The
Social Summit, the Conferences or

1 the Environment, Conference on Population, on
Women, on Water have not been organized by single specialized agencies, but
sponsored by a number of them.

MITRANY, A Working Peace System, Quadrangle Books, Chicago, 1966 (1st ed.
1943), pp. 62-63.

This synopsis has been inspired by the one effectuated by GRAIN, we have modified

it in accordance to our convenience to illustrate the relations between the two
conventions.
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National Sovere; gnty and the
International Implementation of

Human Rights

Ms. Shazia Qureshi*

There is a better vantage point to grasp the real issues which a case
adjudicates: whether it is a matter of drawing the line between state
sovereignty and fundamental rights of the individual; of determining the
nature of the obligations incumbent on the States (passive obligation to
abstain from intervening or an active obligation to protect fundamental
freedoms); of fixing the level of activism of the organs of the Convention in
promoting human rights (a subsidiary role in the scrutiny of national
legislation and practice or an active role in fixing the objectives to be
achieved); in each case the problem can be reduced to a question of
interpretation of the terms of the Convention.®

National Sovereignty vis-a-vis the role of Human
Rights Organs

A.  The Issue of the Reserved Domain Before Human Rights Organs. Th«;
Belgian Linguistics Case represents thg earliest case Where the 1§511§ 0
domestic jurisdiction was specifically re_used as a preliminary c.)bfct;;m y(;
state party before a judicial organ estabhshgd under a human rig ftz ea’fyt.i'C
Professor Bernhardt notes that the issue is not so much one of « omt;s :
jurisdiction, but rather how the human rights‘or.gans con(g)elve eir
competence as circumscribed in the treaties establishing them.

B Interpretation of Rights and the Provisions of Human Rz'éhts Tr;tz ltg;:
Professor Waldock has remarked in respect of the European .on,\;; asa.
‘[t]he question [is] whether we are to regard the Convention primarily

some recent diffe ention is ambivalent’.®

. ; f the Conv
spect, is that the nature of the t-om NI
answer, I su eIiriUS sees Judge Fitzmaurice's separate opinions at the

Professor to the “specific conception

European Court prefigured upon the question as
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and as a corollary a distinctive conceptiop,
udge Fitzmaurice urged for a distinctioy,
A the ’]aw-giV“r’s law’ and the law based o
omanating from the conception of the

. s ([ L i )

{ interpretation can be identified as: ‘constitutiona]
Jimiting, treaty ((.'Imm(:h'r).; liberal interpretation
; objective criteria by reference to object
(erence to intentions of parties (criterig

.. C(‘mvcntion

of the nature of the . "
lation to1t." ]

of the court’s roleinre
to be drawn betwee
convention.® The disngrt‘(‘ml‘ms
nature and thus ©
instrument v. sovereignty-
v, restrictive interpretation (approact)
and purpose V. subjective criteria by re
and clement).

Thus, it had been stated, on the one hand:

The Convention is not intended to restrict State sovereignty toa degree
beyond what s explicity stated inits provisions. The Convention is a treaty
of international law. The restrictive interpretation of such treaties in favour

of State sovereignty corresponds toa general principle of international law.”
And on the other hand:

. T}}e overriding function of the convention is to protect the rights of
the 'mchvidual and not to lay down as between States mutual obligations
which are to be restrictively interpreted having regard to the sovereignty
of 1;he_se States. On the contrary, the role of the convention and the funcﬁoil
of its interpretation is to make protection of the individual effective.®

The hu i
mterpretaﬁorﬁiztrllghgs organs have emphasized on objective criteria of
subjective criteria th00 Satthie dbjechand purpose of the treaties rather thana
elbiocime exteri atlseeks to ascertain the intentions of the parties.” An
would vindicate their object and purpose which lies in the

protection of the basic ri
subiecti ) ghts of the indivi -
subjective and reciprocal rights oj]r‘ the stat;v;:gft?elsrather than to accomphﬁh

Exhaustion of Local
R an :
Sovereign Domain emedies: A Figment of the

1 Professor Trindade observe
E ee; of domestic jurisdiction and
oth constitute devices at the

S ; < £ - -
nl(])]dt the ‘salient feature common t0 the
n-exhaustion of local remedies ;s that

Servic
1ce of the sovereignty of States’.™”

Therulease ,
nunciated i ,
nhuman rights treaties encapsulates the right
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of the territorial state to exercise

er . jurisdiction over all persons and things
within its boundaries. The p i

“delimits the area within wl ‘T;lmliupf‘an Cm{”t ]‘1 as observed that the rule
forr wrongs alleged avqinqtnl(] 1‘1 1(‘1(Qnt‘rm'tmgSlnl«'s havvagroed to Efns‘fvir
The Human 1'ilqhtq lEon‘m ':;l‘n\ 'whm-\ tire Urw_ms. ot thp’, Convention”.®
hasized this 1: on ,“, ¢ Vand mlvr'_/\rm-rl(‘.tnﬁ Court hax{e al}so
le_lrl?g 0 T : | us 9 frl?lk ljllll aspect o.f sovereign domain as underlying the
' ¢ approach of human rights organs to the rule manifests a

concurrence in approach in interpreting the rule in favour of substantive
rights.

A. Burden of Proof. The traditional doctrine stated by Judge
Lauterpacht indicates that the burden, prima facie, lay upon the defendant
state to prove that some remedies existed, while the claimant had to show
that the remedies were ineffective.!® Significant in the traditional rule is
the fact that ineffectiveness which is an exception to the rule was a matter
for the claimant to prove. With respect to human rights, the organs have
emphasized that the state bore not only the burden of proving the existence
but of the effectiveness of remedies in its domestic legal system.® Thus an
individual-oriented rather than, or atleast not, a state-oriented approach is
adopted. \

B.  An affirmative Duty to Provide Remedies. Professor Trindade
identifies as a corollary to the element of sovereign competence the
‘counterpart duty of the state to provide the [remedies]".“ The ultimate
purpose of the rule lies in the element of actual redress rather than the
mechanistic process of exhaustion. The territorial ingredient of the rule is
transformed into an affirmative international obligation upon states to secure
the justifiability of human rights within their national legal structures. The
inter-American Court has, for instance, noted that indigence of an individual
not only infringed the right to a fair trial, but that the plea of non-exhaustion
of local remedies could not be raised by a state in this respect.!® The
European Court has treated the non-incorporation of the Convention within
a state’s national order as likely to render absence of ‘effective remedies”.("”

C.  Administrative or General Practices. There exists a concurrence
among human rights organs that the rule is inapplicable."® The raison d’etre
for the inapplicability of the rule lies in the fact that the object of the
complaint before an international organ is to determine the general
compatibility of measures with international undertaking regarding human
rights.
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National Jurisdiction and Limitations upon Human

Rights

. v At 1eeerTVe 1 S » i 1
Limitations upon human rights are: n. servations, derogations apd
clawback clauses. The attachment of reservations by a '»tntleh u por}] accession
.. s - covoreion competence., e utilizatio
to treaties 1s an attribute of this sovereign« omyj nes ! n of
derogation and clawback lauses underscore the State’s control over
domestic affairs.!?

A Reservations. The validity and permissibi]ity of reservations as
limitations to adherence to human rights are determined by reference to
the object and exercise of its national sovereignty _is to be exgmined against
the overall purpose of treaties in fostering human rights. Th'e inter- American
Court has emphasized that: “the purpose of the convention imposes real
limits on the effect that reservations attached to it can have’® and that
interpretation of reservations should be consistent with that object and
purpose. The emphasis on the supreme importance of the object and purpose
of the treaty engenders a restrictive interpretation of any reservations.

B.  Derogations and Clawback Clauses. In the European system, the
notion of national margin of appreciation underpins the domestic domain
of a state. Thus in respect of derogations, ‘[i]t falls in the first place to each
contracting State, with its responsibility for the “life of its nation” to
determine whether that life is threatened by “public emergency”, and if so,
how far is to necessary to go in attempt to overcome the emergency... In

this matter, Article 15 leaves to those [national] authorities a wide margin
of appreciation.”®"

Professor Green argues that ‘it would seem in the light of the Anglo-
Irish decision at least, that the European Convention, despite the presence
of the Commission and the Court, does not prevent auto-interpretation by
a state party to it of an emergency justifying derogation’.?? The
}urlsprudence, however, indicates that a state’s particular appreciation of
thef arcumstar.lceS is subject to international appraisal: ‘[t]he States do not
enjoy an un-hmited power in this respect. The domestic margin of
appreciationis thus accompanied by a European supervision’.? The Human
Rights Committee has not doubted ‘the sovereign right of a State party tO
declare a state of emergency’,@ yet it felt that a state could not evade its

obligations under the Covenant b
: : merely i : . f
exceptional circumstances. y y invoking the existence O
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Reliance upon a clawback clause is predicated upon the ultimate

dreservation yeratc sociotv . Bl

,} t of democratic socic ty and a state can take derogatory measures
no SO, much to preserve itself, but rather to preserve the democratic
system’.®
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